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REPORT  OF  THE  COMMITTEE 


UPON  THE 

DUTY  OF  COURTS  TO  REFUSE*  TO  EXECUTE  STATiTtES  IN 
CONTRAVENTION  OF  THE  FUNDAMENTAL  LAW. 


To  the  New  Y orlc  State  Bar  Association: 

The  undersigned,  the  special  committee  upon  the  duty  of  courts 
to  refuse  to  execute  statutes  in  excess  of  or  in  contravention  of  the 
lundamental  law  (copy  of  resolution  appointing  which  is  hereto 
annexed  and  rnarked  Exhibit  A) ,  respectfully  report  as  follows : 

T  ^  has  received  much  historical  information  from 

Justice  Rousseau  A.  Burch  of  the  Supreme  Court  of  Kansas,  Justice 
Jscar  Hallan  of  the  Supreme  Court  of  Minnesota,  Professor  Corwin 
A  Princeton  University,  Professor  Haines  of  Whitman  College  Pro¬ 
cessor  McLaughlin  of  the  University  of  Chicago,  Professor  Roscoe 
Pound  and  Dean  Thayer  of  the  Harvard  Law  School,  Charles  A. 
Boston  Hsq.,  ol  New  York  city,  and  from  many  other  representatives 
7  ^liree  different  points  of  view  as  to  the  duty  of  courts  when 

statutes  conflict  with  the  fundamental  law;  it  has  sought  for  and 
ound  much  printed,  but  heretofore  forgotten  or  undiscussed  his- 
oncal  evidence;  it  has  sent  a  questionnaire  to  the  leaders  of  thought 
ud  action  among  those  who  advocate  the  view  that  it  is  a  judicial 
isurpation  or  extra  legal  act  for  any  court  to  hold  a  law  unconsti- 
uiionai  or  ultra  vires  (which  questionnaire,  together  with  the  most 
epresent^tive  answers  thereto,  is  hereto  annexed  and  marked 
uxmoit  15);  and  it  has  also  sent  a  questionnaire  to  representatives 
t  Raders  of  thought  and  action  among  those  who  advocate  the 
lew  that  the  American  doctrine  of  judicial  review  of  statutes  in 

fundamental  law  is  unique  and  archaic  and 
■tiould,  therefore,  be  abolished,  restricted  or  Curtailed  (which  ques- 

lonnaire,  together  with  representative  answers  thereto,  is  hereto 
anexed  and  marked  Exhibit  C) .  ,  lu 

Your  committee  further  respectfully  reports : 

HISTORICAL  VIEW  OF  COURTS  REFUSAL  TO  EXECUTE 

UNCONSTITUTIONAL  LAWS. 

Two  novel  historical  views  (accompanied  by  the  archaic  and  inefli- 
^  Pf  liiost  American  courts  as  weU  as  by  the  archaic 

i-oceuural  provisions  of  the  constitution  drawn  to  conform  to  the 

outgrown  common  law  theory  that  no  interested 
I  any  civil  jury  trial,  and  no  defendant  accused 

testify  at  all)  have  done  much  to  cause  the  present 
ppular  discontent  with  the  enforcement  of  the  constitution  by  the 
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Many  radicals  assert  that  our  federal  democratic  republic  should 
consist  of  forty-nine  legislative  units  or  absolutisms  (one  federal  and 
forty-eight  states),  without  any  federal  council  or  any  other  arbitei 
to  settle  the  inevitable  conflicts  and  enforce  the  constitutional  bills 
of  rights.  Other  radicals  assert  that  a  series  of  state  plebiscites  upor 
state  court  decisions  against  those  whose  supporters  can  obtain  suffi¬ 
cient  signatures  to  initiate  state  referendums  thereon,  should  bt 
substit^ited  for  the  present  system  of  the  enforcement  of  the  consti¬ 
tution  and  bills  of  rights  contained  therein  by  the  state  courts.  Man} 
of  the  supporters  of  the  state  plebiscites  or  referendums  who  are  noi 
lawyers  overlook  the  fact  that  under  the  federal  constitution  it  woulc 
be  the  duty  of  both  state  and  federal  courts  to  enforce  the  federa 
constitution  notwithstanding  state  plebiscites  to  the  contrary. 

Chief  Justice  Walter  Clark  of  North  Carolina,  Dean  Willian 
Trickett  of  Dickinson  Law  School,  Senators  LaFollette  and  Owen 
the  late  Mayor  Gaynor,  Judge  R.  M.  Wanamaker  of  the  Supremi 
Court  of  Ohio,  Allan  L.  Benson,  Louis  B.  Boudin  and  Gilbert  E.  Roe 
lead  those  who  go  still  further  and  assert  that  the  power  the  court 
have  exercised  since  the  declaration  of  independence  and  before  th 
promulgation  of  the  federal  constitution,  to  refuse  to  execute  statute 
in  violation  of  the  fundamental  law,  is  a  judicial  usurpation  or  extr, 
legal  act.  I 

Allan  L.  Benson,  The  Usurped  Power  of  the  Courts,  3-5,  7-53,  61-3;  Our  Dir 
honest  Constitution,  57,  75-6,  88. 

Louis  B.  Boudin,  Government  by  Judiciary,  26  Political  Science  Quarterlj 
248-9. 

Walter  Clark,  Chief  Justice  of  North  Carolina,  Address  of  April  27,  1906,  pj 
10-14;  Address  of  January  27,  1914,  Government  by  Judges,  pp.  5-12,  17-8. 

William  J.  Gaynor,  Our  Courts  and  Social  Progress,  28  Bench  and  Bar,  19L 

pp.  102-6. 

Robert  M.  LaFollette,  Introduction  to  Gilbert  E.  Roe,  “Our  Judicial  Oligarchy, 
p.  VI. 

Senator  Robert  L.  Owen,  July  31,  1911,  Congressional  Record,  Vol.  47,  pp.  3367-! 

Gilbert  E.  Roe,  “Our  Judicial  Oligarchy,”  17,  23-9.  f  | 

Dean  William  Trickett,  Dickinson  Law  School,  The  Great  Usurpation,  40  ArderS 
can  Law  Review,  356-76. 

R.  M.  Wanamaker,  Judge  of  the  Supreme  Court  of  Ohio,  Illinois  State  Bar  Assi' 
ciation  Year  Book  for  1912,  pp.  179,  181-185;  The  Man  on  the  Bench,  Sa 
urday  Evening  Post,  September  26,  1914,  p.  36. 

Matthew  J.  VTieelehan,  N.  Y.  Law  Journal,  November  7,  1914,  editorial  page. 

The  Socialist  National  Platform  of  1912  reads: 

Political  demands.  *  *  * 

The  abolition  of  the  power  usurped  by  the  Supreme  Court  of  the  United  States 
pass  upon  the  constitutionality  of  the  legislation  enacted  by  Congress. 

Ex-President  Roosevelt  citing  portions  of  the  views  of  the  lat 
Professor  James  Bradley  Tha^^er,  who  cited  as  his  authorities  tb 
views  of  Bryce  (1  American  Commonwealth,  1889  ed.,  pp.  237-258, 
Dicey  (The  Law  of  the  Constitution,  126-133),  and  Plenry  Wad 
Rogers  (Constitutional  History,  Introduction,  pp.  9-14),  who  followe 
the  views  of  DeTocqueville  (1  Democracy  in  America,  1862  ed 
123-30;  1889  ed.,  pp.  94-100),  and  President  Wilson  following  tl 
views  of  Bryce,  Dicey  and  Maine  (Popular  Government,  pp.  217-18 
reached  the  conclusion  as  expressed  by  President  Wilson  (Constiti 
tional  Government  in  the  Llnited  States,  p.  147): 

Our  constitutions  are  comparable,  say  Professor  Dicey  and  Mr.  Bryce,  to  the  charte 
of  great  corporations,  our  statutes  to  their  by-laws,  our  treaties  to  their  contract 
No  by-law  or  contract  made  by  them  will  be  upheld  by  any  court  if  in  contraventi( 
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or  excess  of  their  charter  powers.  Any  English  speaking  lawyer  would  have  reasoned 
the  matter  out  as  we  have  reasoned  it  out. 

None  the  less,  plain  inference  though  it  be,  this  power  of  our  courts  renders  our 
constitutional  system  unique.  No  other  constitutional  system  has  this  balance  and 
aieans  of  energy,— this  means  of  energy  for  the  individual  citizen. 

And  further  (p.  142): 

Our  courts  are  the  balance  wheel  of  our  whole  constitutional  system;  and  ours  is 
,he  only  constitutional  system  so  balanced  and  controlled.  Other  constitutional 
jystems  lack  complete  poise  and  certainty  of  operation  because  they  lack  the  support 
ind  interpretation  of  authoritative,  undisputable  courts  of  law. 

Ex-President  Theodore  Roosevelt  in  the  Outlook  of  January  6, 
L912,  says  (Judges  and  Progress,  p.  41) : 

Under  oiu*  American  system  of  government  the  judge  occupies  a  position  such  as 
le  occupies  no  where  else  in  the  world,  a  position  which  really  makes  him,  so  far  as 
he  negative  side  of  legislation  is  concerned,  the  most  important  legislative  official  in 
he  country;  for  of  course  it  is  merely  to  repeat  a  truism  to  say  what  was  so  well  said 
*y  an  EngKsh  bishop  two  centuries  ago,  and  *  *  *  quoted  *  *  *  by  Mr. 
ustice  Holmes  among  others: 

!  ‘  Whoever  hath  an  absolute  authority  to  interpret  any  written  or  spoken  laws,  it 

^  he  who  is  truly  the  law  giver  to  all  intents  and  purposes,  and  not  the  person  who 
|rst  wrote  or  spoke  it.’  In  some  most  vital  respects  the  judges  have  become  far  more 
mly  the  law  givers  than  either  the  executive  or  the  legislative  bodies.  State  or 
Rational,  can  be.  In  no  other  country  is  this  permitted  as  with  us.  In  Germany, 
irance,  or  England,  when  the  people  have  spoken  and  have  definitely  declared  their 
jund  through  the  legislature,  the  courts  carry  out  the  popular  wish  and  apply  it  as 
)rmulated  in  law.  Here  the  courts  decide  whether  or  not  that  wish  shall  be  granted, 
hethty  or  not  the  people  are  to  have  their  will.  Surely  none  will  contend  that  the 
idge  is  not  the  servant  of  the  people;  and  it  behooves  us  to  look  carefully  into  any 
mdency  to  turn  him  into  master  instead  of  servant,  so  that  the  created  rules  the 
reator.” 

j  In  the  Introduction  to  Majority  Rule  and  the  Judiciary,  by 
William  L.  Ransom,  ]Mr.  Roosevelt,  sa3^s  (pp.  10-11): 

I  Consider  the  present  practice  in  various  countries  in  which  there  is  substantially 
ke  same  ‘‘well  ordered  freedorn”  as  in  our  own  land — for  instance,  the  republic  of 
ranee — and  various  great  English-speaking  commonwealths  of  the  British  Empire, 
j.ch  as  England  and  Canada,  all  of  which  are  governed  by  their  parliaments  in  sub- 
antially  the  same  manner  that  we  are  governed.  In  these  countries  the  decision  of 
e  legislature  on  constitutional  questions  is  absolute  and  not  subject  to  action  by 
e  judiciary,  and  whenever  the  courts  make  a  decision  which  the  legislature  regards 
establishing  a  construction  of  the  constitution  which  is  unwarranted,  the  legisla- 
re,  if  it  chooses,  can  by  law  override  that  construction  and  establish  its  own  con- 
.’uction  of  the  constitution. 

.  And  further  (p.  12) : 

In  England,  Canada,  and  the  other  countries  I  have  mentioned,  no  one  dreams 
I  at  the  courts  have  a  right  to  express  an  opinion  in  such  matters,  as  against  the  will 
I  the  people  shown  by  the  action  of  the  legislature. 

The  genesis  of  the  view  that  the  American  practice  of  judicial 
I  view  is  either  “unique”  or  “permitted”  “nowhere  else  in  the 
lorld,”  is  stated  by  Mr.  Roosevelt  to  be  based  upon  the  views  of 
le  late  Professor  James  Bradley  Thayer;  probably  meaning  Pro- 
^sor  Thayer’s  article  American  Doctrine  of  Constitutional  Law  (7 
arvard  Law  Review,  129-131). 

Theodore  Roosevelt,  Judges  and  Progress,  The  Outlook,  January 
^1 1912,  pp.  40-1,  46-7;  The  Judges,  the  Lawyers  and  the  People, 
lie  Outlook,  August  31,  1912,  p.  1005. 

illistorically  the  genesis  of  the  proposal  for  the  recall  of  judicial 
3cisions,  with  which  the  late  Professor  James  Bradley  Thayer’s 
leged  view  of  the  uniqueness  of  the  American  doctrine  of  judicial 
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review  of  laws  was  linked  during  the  campaign  of  1912,  seems  to 
have  arisen  in  the  resolution  introduced  by  Mr.  Holder  of  South 
Australia  in  the  Australasian  Federal  Convention  of  1898,  to  the 
effect  that  in  the  event  of  any  commonwealth  law  being  declared 
ultra  vires  by  the  high  court,  the  executive  may  upon  a  majority 
vote  of  each  house  of  the  legislature,  refer  the  law  to  a  plebiscite  of 
the  electors,  and  if  approved  by  them  the  constitution  shall  be  deemed 
to  have  been  enlarged,  and  the  law  shall  be  deemed  to  have  been 
intra  vires  from  the  passing  thereof.  This  resolution  was  with¬ 
drawn  by  Mr.  Holder,  after  a  debate  in  which  it  appeared  that  he 
had  no  supporters  in  the  Australasian  Constitutional  Convention 
(II  Official  Record  of  the  Debates  of  the  Australasian  Federal  Con¬ 
vention  (Melbourne,  1898),  1717-21,  1723-32;  Moore  Constitution 
of  the  Commonwealth,  2d  ed.,  360-1). 

In  the  campaign  of  1912,  the  chief  American  disciple  of  Mr.  Holder 
based  his  view  as  to  the  alleged  uniqueness  of  American  Court  review 
upon  the  writings  of  the  late  Professor,  whom  he  called  Dean,  James 
Bradley  Thayer  (Outlook,  January  6,  1912,  pp.  40-1;  August  31, 
1912,  p.  1005).  There  is  undoubtedly  one  paragraph  of  the  late 
Professor  Thayer’s  writings  (7  Harvard  Law  Review,  pp.  130), ^ 
which  standing  alone  and  separated  from  much  that  he  elsewhere! 
wrote  upon  this  subject,  might  be  literally  read  to  mean  that  nowhere 
else  in  the  world  do  the  courts  exercise  the  constitutional  power 
they? do  here.  Professor  Thayer’s  son,  the  present  Dean  of  Harvard 
Law  School,  has  pointed  out  (in  Senate  Document  No.  28,  63rd  Con¬ 
gress,  1st  Session;  presented  by  Senator  Nelson,  May  14,  1913)^ 
that  the  late  Professor  Thayer  did  not  advocate  the  recall  of  judicial i 
decisions.  ’ 

Did  the  framers  of  the  Constitution  of  the  United  States  and  the 
State  Conventions  which  ratified  it,  intend  that  the  Federal  Supreme! 
Court  should  refuse  to  enforce  federal  and  State  legislation  in  excess 
of  or  in  contravention  of  its  provisions  ?  * 

If  not,  by  whom  and  how  did  they  intend  to  enforce  the  provisions! 
of  the  bill  of  rights  in  the  first  ten  amendments  to  the  federal  con¬ 
stitution;  also  the  anti-slavery,  anti-peonage,  equal  protection  ol 
the  laws,  due  process  of  law  and  equality  before  the  laws  provisions 
of  the  bill  of  rights  contained  in  the  13  th,  14  th  and  15th  amendments 
also  by  whom  and  how  did  they  intend  to  determine  conflicts  between: 
federal  and  state  power?  | 

If  not,  when  the  federal  constitutional  convention  rejected  thcfi 
proposals  for  a  council  of  revision  to  revise  or  annul  laws  (like  the  I 
Privy  Council  and  the  Federal  Council  of  the  German  Empire)  i 
also  the  proposal  that  Congress  should  have  power  to  negative  oi 
annul  State  laws,  did  it  do  so  in  view  of  the  State  court  decisions 
refusing  to  execute  unconstitutional  State  laws,  the  King’s  Bencti 
decisions  refusing  to  enforce  acts  of  parliament  in  derogation  ql! 
common  right  or  the  rights  of  Englishmen,  and  the  Privy  Councij 
decisions  refusing  to  enforce  Colonial  acts  in  derogation  of  the  rights 
of  Englishmen,  in  violation  of  the  laws  of  England,  or  in  excess  oi 
the  Colonial  charters  ?  j 

Nearly  every  colonial  lawyer  and  statesman,  and  many  even  ol  i 
the  Royal  Colonial  judges,  approved  these  King’s  Bench  and  Privjf 
Council  decisions,  upholding  the  constitutional  rights  of  Englishmen  i 
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^he  Privy  Council  of  to-day,  as  well  as  the  High  Court  of  Australia 
,nd  the  Supreme  Court  of  Canada,  frequently  refuses  to  execute 
iominion,  commonwealth,  state  and  colonial  laws  in  excess  of  or  in 
ontravention  of  the  Act  of  Parliament  creating  the  Dominion, 
Jommonwealth,  Union  or  Colony.  The  British  Empire  has  been 
nd  is  held  together  by  the  power  of  the  Priv}’  Council  both  in 
d vising  the  disapproval  of,  and  in  judicially  refusing  to  execute 
Itra  vires  Colonial  laws.  Under  the  canon  law  throughout  con- 
inental  Europe  during  the  middle  ages,  the  national  constitution 
nd  laws,  including  in  England  part  of  Magna  Charta  and  several 
cts  of  Parliament,  were  refused  execution  wherever  they  conflicted 
dth  the  so-called  canon  law  or  liberties  of  the  Church. 

In  short  the  American  Revolution  was  a  lawyers’  revolution  to 
aforce  Lord  Coke’s  theory  of  the  invalidity  of  Acts  of  Parliament  in 
erogation  of  common  right  and  of  the  rights  of  Englishmen.  When 
le  framers  of  the  constitution  freed  themselves  from  parliamentary 
bsolutism,  did  they  intend  to  substitute  a  consolidated  congressional 
bsolutism  in  national  matters  plus  the  absolutism  of  forty-eight  State 
■gislatures  in  State  matters,  without  providing  any  tribunal  to  uphold 
le  privileges  of  freemen  as  defined  by  them  in  the  constitutional 
ill  of  rights,  also  to  determine  the  inevitable  conflicts  between  the 
ederal  and  State  jurisdictions  ? 

In  pursuing  this  mquiry  it  will  be  seen  that  constitutional  law,  far 
om  being  inflexible,  is  a  vital  force  and  a  living,  grooving  thing.  The 
ired  Scott  decision  (19  Howard,  393)  perpetuating  slaveiy  and  de- 
i.talizing  the  powers  of  Congress  relating  to  the  territories,  was  as  to 
le  perpetuation  of  slavery  reversed  by  the  thirteenth  amendment, 
id  as  to  the  limitation  of  congressional  power  in  the  territories  it 
as  practically  overruled  by  Downes  v.  Bidwell  (182  U.  S.,  244, 
’0~87). 

On  the  other  hand  the  righteous  judgments  of  the  King’s  Bench 
id  Common  Pleas  that  an  act  of  parliament  against  common  right 
id  in  derogation  of  the  rights  of  Engflshmen  was  yoid,  which  were 
flowed  in  Bacon’s,  Conym’s  and  Viner’s  abridgments  published 
)Out  the  middle  of  the  eighteenth  century,  have  been  in  Great 
ritain  quietly  superseded  by  decisions  made  after  the  American 
evolution,  ignoring  the  contrary  decisions  before  the  Revolution, 
id  holding  that  parliament  by  virtue  of  the  English  Revolution  of 
•88  has  been  and  is  the  Supreme  power  in  the  Kingdom  of  England, 
well  as  its  highest  court  under  the  name  of  the  High  Court  of  Parlia- 
ent,  whose  acts,  whether  legislative  or  judicial,  were  as  conclusive 
1)011  the  inferior  courts  as  are  those  of  our  court  of  last  resort  upon  an 
Iferior  court  or  a  justice  of  the  peace. 

I.  United  States  Constitution,  Art.  VI,  §  2: 

iThis  constitution,  and  the  lavs  of  the  United  States  which  shall  be  made  in  pur- 
ance  thereof;  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
B  United  States,  shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every  state 
e  bound  thereb}’’,  anything  in  the  constitution  or  laws  of  any  state  to  the  contrary 
^.withstanding. 

Constitution,  Art.  HI,  §  2: 

;rhe  judicial  power  shall  extend  to  all  cases,  in  law  and  equity,  arising  under  this 
bstitution,  the  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be  made, 
|lder  their  authority ;  *  *  *  . 
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The  judiciary  act  was  passed  by  the  first  Congress,  the  leaders  of 
which  in  both  houses  were  among  the  foremost  members  of  the 
constitutional  convention,  and  was  signed  by  President  W 
who  had  been  the  president  of  that  convention. 

Judiciary  Act,  §  25  (1  U.  S.  Stat.  at  Large,  p.  85): 

Sec.  25.  And  be  it  further  enacted,  That  a  final  judgment  or  decree  in  any  suit,  in 
the  highest  court  of  law  or  equity  of  a  State  in  which  a  decision  in  the  suit  could  bel 
had,  where  is  drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is  against  their  validity;  or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  exercised  under  any! 
State,  on  the  ground  of  their  being  repugnant  to  the  constitution,  treaties  or  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  such  their  validity,  or  where  ig 
drawn  in  question  the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty,  or 
statute  of,  or  commission  held  under  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege  or  exemption  specially  set  up  or  claimed  by  either  party,  under 
such  clause  of  the  said  Constitution,  treaty,  statute  or  commission,  may  be  re-exam¬ 
ined  and  reversed  or  affirmed  in  the  Supreme  Court  of  the  United  States  upon  a  writ 
of  error  *  *  *  _ 

Thomas  Jefferson’s  view  that  the  Articles  of  Confederation  were 
superior  in  authority  to  any  State  law,  was  upheld  by  the  Supreme 
Court  in  1809,  when  it  refused  to  enforce  a  Pennsylvania  State  law' 
purporting  to  annul  the  decision  of  a  congressional  court  of  admiralty' 
rendered  in  1778  under  the  Articles  of  Confederation.  So  that  before^ 
the  adoption  of  the  Federal  Constitution  the  duty  of  all  courts  toi 
refuse  to  execute  laws  which  were  in  contravention  of  the  Articles  of! 
Confederation  was  fully  recognized.  ' 

In  1787  Jefferson  wrote  John  Adams:  ^  ' 

It  has  accordingly  been  tlie  decision  of  our  courts,  that  the  confederation  is  a  pari 
of  the  law  of  the  land,  and  superior  in  authority  to  the  ordinary  laws,  because  it  cannot 
be  altered  by  the  legislature  of  any  one  state. 

4  Life  and  Works  of  John  Adams,  579-80,  note. 


ashington. 


1809.  In  U.  S.  V.  Peters  (5  Cranch,  115,  136-41)  a  Pennsylvania 
State  law  annulling  the  decision  of  a  court  of  admiralty  under  thet 
Articles  of  Confederation,  was  held  unconstitutional.  I: 

Pennsylvania’s  appeal  to  President  Madison  to  refuse  to  execute 
the  judgment  of  the  Supreme  Court  was  declined  by  him  (President 
Madison’s  letter  to  Governor  Snyder,  April  13,  1809,  American  State : 
Papers,  2  Miscellaneous,  12);  Pennsylvania’s  appeal  to  Congress  and 
to  the  other  States  because  it  alleged  that  the  Federal  Courts  had  no 
power  to  review  a  State  law;  also  for  a  constitutional  amendment  to  i 
prevent  any  more  State  laws  from  being  reviewed  by  Federal  Courts, |  i 
was  disapproved  by  eleven  states,  and  the  House  of  Representatives! 
refused  to  print  them  by  a  vote  of  63  to  50  (Ames  State  Documents! 
on  Federal  Relations,  Nos.  22-25;  Annals  of  Congress,  1809,  June  9,' 
pp.  258-60;  131  U.  S.  Appendix,  XXIX-XXXIV ;  The  case  of  the 
Sloop  Active,  7  Green  Bag,  17-26;  V.  McMaster,  History  of  the  People 
of  the  U.  S.  403-6). 

II.  Resistance  to  Parliamentary  taxation  of  the  colonies  without 
representation,  as  unconstitutional,  was  the  cause  of  the  American 
Revolution. 

William  Pitt  in  opposing  the  Starnp  Act  said:  J 

It  is  my  opinion,  that  this  kingdom  has  no  right  to  lay  a  tax  upon  the  colonies.  ^ 

3  Lecky,  England  in  the  18th  Century,  336,  365-7,  343,  35.3-54,  356-8. 

1  Almon’s  Life  of  Pitt,  328. 

Frederic  Harrison,  Chatham,  p.  161. 

3  Bancroft’s  History,  pp.  176-8,  181-4. 

4  Green,  History  English  People,  1682-3. 
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The  colonists  believed  they  had  paid  more  than  their  share  of  the 
taxes  to  cpry  on  the  French  war,  and  had  raised  nearly  25,000  of  the 
soldiers  with  whom,  under  Pitt’s  premiership,  England  had  conquered 
Canada  and  Cuba,  and  had  so  relieved  the  British  regulars  that  they 
were  enabled  to  conquer  the  Philippines. 

John  Fiske,  1  American  Revolution,  15. 

Trevelyan,  1  American  Revolution,  90-2. 

3  Bancroft’s  History  U.  S.,  p.  84. 

Ill*  American  revolution  was  a  lawy^er’s  revolution  to  enforce 
the  principle  laid  down  in  Lord  Coke’s,  Lord  Hobart’s  and  Lord 
Holt’s  decisions  that  acts  of  parliament  against  common  right  or  in 
dotation  of  the  natural  liberties  of  Englishmen  were  void.  Every 
colonial  lawyer  and  some  of  the  Royal  Colonial  Judges  believed  that 
i^arliamentary  taxation  of  the  Colonies,  without  representation, 
ilthough  for  imperial  purposes,  was  unconstitutional.  By  the  right 
►f  the  sword,  as  John  Adams  put  it  (IX  Adams  Works,  390-1; 
Jcllwain,  High  Court  of  Parliament,  pp.  63,  309-10),  the  American 
ievolution  established  Lord  Coke’s  view  of  the  common  law  as  the 
onstitutional  law  of  the  United  States.  It  must  be  borne  in  mind 
hat  after  the  repeal  of  the  stamp  act,  the  imperial  import  duty  of 
hree-pence  a  pound  upon  tea,  which  led  to  the  American  Revolution, 
^as  intended  to  be  laid  for  the  service  of  the  Imperial  Governmeat  to 
lake  a  more  efficient  Colonial  Government  and  ultimately  to  support 
Colonial  army  under  the  control  of  the  British  Cabinet,  and  not  in 
by  way  for  the  local  rehef  or  benefit  of  the  British  treasury. 

3  Lecky,  England  in  the  18th  Century,  335,  343-58,  370-2. 

In  Bonham’s  Case,  8  Coke  Rep.,  114a,  Lord  Chief  Justice  Coke  says 
|H8a): 

And  it  appears  in  our  books,  that  in  many  cases,  the  common  law  will  control  acts  of 
jliament,  and  sometimes  adjudge  them  to  be  utterly  void;  for  when  an  act  of  parlia- 
ent  IS  against  common  right  and  reason,  or  repugnant,  or  impossible  to  be  performed, 

|e  common  law  will  control  it,  and  adjudge  such  act  to  be  void. 

In  Hay  v.  Savadge,  Hobart,  85,  headnote: 

Yn  act  of  parliament  made  against  natural  equitv,  as  to  make  a  man  a  judge  in  his 
n  cause,  IS  void. 

Lord  Chief  Justice  Hobart  says  (87  a-b)  ; 

Because  even  an  act  of  parliament,  made  against  natural  equity,  as  to  make  a  man 
Ige  in  his  own  case,  is  void  in  itself. 

fin  City  of  London  v.  Wood,  12  Modern,  669,  Lord  Chief  Justice 
IdR  says  (687) : 

(t  is  ^ains^all  laws  that  the  same  person  should  be  party  and  judge  in  the  same 
u  u  *  ■  is  agent,  the  party  is  patient  and  the  same  person  can- 

b  be  both  agent  and  patient  in  the  same  thing;  but  it  is  the  same  thing  to  sav  that 
F  same  man  may  be  patient  and  agent  in  the  same  thing,  as  to  say  that  he  may  be 

it  is  manifest  contradiction.  And  what  my  Lord  Coke  says  in 
'  Bonham  s  case,  in  his  8  Co.  is  far  from  any  extravagancy,  for  it  is  a  very  reasonable 
^  That  if  an  act  of  parliament  should  ordain  that  the  same  person 

uld  be  party  and  judge,  or,  which  is  the  same  thing,  judge  in  his  own  cause,  it  would 
ja  void  act  of  parliament;  for  it  is  impossible  that  one  should  be  judge  and  party 
Hhe  judge  is  to  determine  between  party  and  party,  or  between  the  government 
I  the  party ;  *  *  but  it  cannot  make  one  that  lives  under  a  government 

i?e  and  party.  An  act  of  parliament  may  not  make  adultery  lawful  *  *  *  , 
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6  Bacon’s  Abridgment  Statute  (A) : 

If  a  statute  be  against  common  right  or  reason,  or  repugnant,  or  impossible  to  be 
performed,  the  common  law  shall  control  it,  and  adjudge  it  to  be  void. 

It  has  been  holden,  that  a  statute  contrary  to  natural  equity,  as  to  make  a  man 
judge  in  his  own  cause,  is  void  *  *  *. 

4  Comyns’s  Digest,  Parliament  (R.  27): 

So  where  the  words  of  an  act  of  Parliament  are  against  common  right  and  reason, 
repugnant,  or  impossible  to  be  performed,  they  shall  be  controlled  by  the  common 

law. 

19  Viner’s  Abridgment,  Statutes  (E.  6),  Construction  of  Statutes: 

15.  It  appears  in  our  books,  that  in  several  cases  the  common  law  shall  control 
acts  of  parliament,  and  sometimes  adjudge  them  to  be  utterly  void;  for  when  an  act 
of  parliament  is  against  common  right  and  reason,  or  repugnant,  or  impossible  to  be 
performed,  the  common  law  shall  control  it,  and  adjudge  it  to  be  void. 

In  the  famous  case  of  Monopolies  (11  Co.,  84,  86a-87b),  Chief 
Justice  Popham  and  his  associates  held  that  a  grant  of  the  exclusive 
right  to  manufacture  playing  cards  within  the  realm  was  void  as 
against  the  common  law.  Such  a  grant,  although  it  was  made  by 
the  crown,  was  in  its  essence  only  an  act  of  legislation.  It  was  a 
general  prohibition.  It  forbade  everybody  but  the  patentee  to  man¬ 
ufacture,  import  or  seU  playing  cards.  The  principle  of  the  case 
was  therefore  an  assertion  of  the  judicial  power  to  review  the  validity 
of  legislative  acts,  whether  by  the  crown  or  by  the  parliament. 

1761.  James  Otis,  Writs  of  Assistance  cases,  Quincy,  Mass.  Rep.,' 
474,  says: 

As  to  acts  of  Parliament:  an  act  against  the  Constitution  is  void:  an  act  againsij 
natural  equity  is  void. 

(Quincy,  521-7,  Appendix  by  the  late  Mr.  Justice  Gray):- 

His  (Otis)  main  reliance  was  the  well  known  statement  of  Lord  Coke  in  Dr  Bon  i 
ham’s  case — “It  appeareth  in  our  books,  that  in  many  cases  the  common  law  wil ' 
control  Acts  of  Parliament  and  adjudge  them  to  be  utterly  void;  for  where  an  Ac  | 
of  Parliament  is  against  common  right  and  reason  or  repugnant  or  impossible  to  b<i 
performed,  the  common  law  will  control  it  and  adjudge  it  to  be  void ’’  (Coke  ReP|,j 
118a).  Otis  seems  also  to  have  had  in  mind  the  equally  familiar  dictum  of  Lon  ! 
Hobart — “Even  an  act  of  Parliament  made  against  natural  equity,  as  to  make  !v 
man  judge  in  his  own  case,  is  void  in  itself  *  *  *”  (Day  v^.  Savadge,  Hob,  87)  i 
Lord  Holt  is  reported  to  have  said,  “What  my  Lord  Coke  says  in  Dr.  Bonham’s  cas(  •. 
in  his  8  Rep.  is  far  from  any  extravagancy,  for  it  is  a  very  reasonable  and  true  saylj 
ing.  That  if  an  act  of  Parliament  should  ordain  that  the  same  person  should  be  part;  | 
and  judge,  or  what  is  the  same  thing,  judge  in  his  own  cause,  it  would  be  a  void  ac  i 
of  Parliament  (City  of  London  v.  Wood,  12  Mod.  687).” 

The  law  was  laid  down  in  the  same  way,  on  the  authority  of  the  above  cases,  ii  < 
Bacon’s  Abridgment,  first  published  in  1735;  in  Viner’s  Abridgement,  publishe* 
1741-51,  from  which  Otis  quoted  it;  and  in  Comyn’s  Digest,  published  1762-7,  bu 
written  more  than  twenty  years  before.  And  there  are  older  authorities  to  thesani' 
effect.  So  that  at  the  time  of  Otis’s  argument  his  position  appeared  to  be  supporter 
by  some  of  the  highest  authorities  in  the  English  law.  (Bac.  Ab.  Statutes,  A.  Vie 
Ab.  Statutes,  E.  6.  pi.  15;  ante.  51;  Com.  Dig.  Parliament,  R.  27  *  *  *).  Th 
same  doctrine  was  repeatedly  asserted  by  Otis,  and  was  a  favorite  in  the  colonie 
before  the  Revolution. 

See,  also,  2  John  Adams’  Works,  525,  appendix. 

1765.  John  Adams,  in  his  argument  -on  the  memorial  of  Bostoi 
to  the  governor  and  council,  said  (Quincy  Reports,  200) : 

The  Stamp  Act,  I  take  it,  is  utterly  void,  and  of  no  binding  force  upon  us;  for  iti 
against  our  rights  as  men,  and  our  privileges  as  Englishmen.  An  act  made  in  defianc 
of  the  first  principles  of  justice;  an  act  which  rips  up  the  foundation  of  the  Britia) 
Constitution,  and  makes  void  maxims  of  1800  years  standing. 
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Parliaments  may  err;  they  are  not  infallible;  they  have  been  refused  to  be  sub- 
nitted  to.  An  act  making  the  King’s  proclamation  to  be  law,  the  executive  power 
idjudged  absolutely  void. 

1776.  John  Adams’  letter  to  William  Cushing,  June  9,  1776  (9 
^.darns’  Works,  390-1): 

You  have  my  hearty  concurrence  in  telling  the  jury  the  nullity  of  acts  of  parlia- 
Qent,  whether  we  can  prove  it  by  the  jus  gladii,  or  not.  I  am  determined  to  die  of 
hat  opinion,  let  the  jiws  gladii  say  what  it  will. 

1765.  Hutchinson,  the  Royal  Chief  Justice  of  Massachusetts,  in 
765,  speaking  of  the  opposition  to  the  stamp  act,  said  (Quincy, 
lass.  Reports,  527): 

The  prevailing  reason  at  this  time  is,  that  the  act  of  Parliament  is  against  Magna 
harta,  and  the  natural  rights  of  Englishmen,  and  therefore,  according  to  Lord  Coke, 
ull  and  void. 

On  September  12,  1765,  Hutchinson  wrote  (Quincy,  441): 

Our  friends  to  liberty  take  advantage  of  a  maxim  they  find  in  Lord  Coke  that  an 
:t  of  Parliament  against  Magna  Charta  or  the  peculiar  rights  of  Englishmen  is  ipso 
xto  void. 

■  On  February  7,  1766,  Cushing,  one  of  the  Royal  Associate  Justices, 
,Tote  Chief  Justice  Hutchinson  upon  the  question  whether  the  courts 
aould  be  opened  without  stamps  (Quincy,  527-8) : 

It’s  true  it  is  said  an  act  of  Parliament  against  natural  equity  is  void.  It  will  be 
■sputed  whether  this  is  such  an  act.  It  seems  to  me  the  main  question  here  is 
hether  an  act  which  cannot  be  carried  into  execution  should  stop  the  course  of 
stice,  and  that  the  judges  are  more  confined  than  with  respect  to  an  obsolete  act. 

!  we  admit  evidence  unstamped  ex  necessitate  Q.  if  it  can  be  said  we  do  wrong. 

I  1792.  In  Bowman  v.  Middleton,  1  Bay  (South  Carolina),  252,  254, 
was  held  that  an  act  of  the  Assembly  of  South  Carolina  passed  in 
M2,  transferring  a  freehold  from  the  heir-at-law  of  one  Nicholls,  and 
so  from  the  eldest  son  and  heir  of  John  Cattel,  deceased,  and  vest- 
git  in  a  second  son,  William  Cattel,  was 'MiuU  and  void  *  * 
such  an  act  being  against  common  right  and  the  principles  of 
agna  Charta.” 

Prior  to  the  American  Revolution  so  far  were  the  English  courts 
om  sustaining  the  later  doctrine  of  parliamentary  absolutism,  that 
the  reign  of  James  II,  ten  of  the  twelve  judges  of  England  held 
at  the  King  was  an  absolute  sovereign.  The  change  from  Royal 
Parliamentary  absolutism  shows  that  constitutional  law  is  a  liv- 
g,  growing  thing. 

tin  Godden  v.  Hales,  2  Shower,  475,  headnote: 

Jhe  king  of  England  might  formerly  dispense  with  any  law,  and  therefore  on  a 
hviction  on  the  25  Car.  2.  c.  2.  for  holding  the  office  of  colonel,  without  having 
Mn  the  oaths,  if  the  king  granted  the  convict  a  dispensation,  he  might  plead  it 
Ibar  to  an  action  by  the  informer  for  the  penalty. 

IThe  Lord  Chief  Justice  in  delivering  the  opinion  of  all  the  justices 
:  the  King’s  Bench,  as  well  as  of  all  the  justices  of  the  Common 
leas  and  Exchequer,  except  Street  and  Powell,  said  (478) : 

the  Kings  of  England  were  absolute  sovereigns;  that  the  laws  were  the  king’s  laws; 
^t  the  king  had  a  power  to  dispense  with  any  of  the  laws  of  government  as  he  saw 
fcessity  for  it;  that  he  was  sole  judge  of  that  necessity;  that  no  act  of  parliament 
^ild  take  away  that  power;  that  this  was  such  a  law. 

The  views  of  Coke,  his  associate  Justices  and  their  patriotic  sue- 
Jijsors  prior  to  the  American  Revolution  that  Parliament  was  not 
)mipotent  and  that  it  was  the  duty  of  all  courts  to  refuse  to  exe- 
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cute  acts  of  Parliament  in  contravention  of  the  natural  rights  and 
liberties  of  free  Britons,  were  adopted  not  merely  by  Pf 
like  John  Adams,  Samuel  Adams  and  James  Otis,  but  by  Colonial 
legislatures,  colonial  and  town  conventions,  and  innumerable  colonial 
town  meetings  during  a  long  series  of  years  prior  to  1776.  - 

James  Otis  drafted  the  addre^  of  the  colonial  convention  of  1765  , 
or  stamp  act  congress,  to  the  Kmg,  saying  (Tudor  s  Life  of  James 

Otis,  227):  S 

To  the  English  constitution  these  two  principles  are  essential,  the  right  of 
faithful  subiects  freely  to  grant  to  your  Majesty,  such  aids  as  are  ^o^J^ired  for  the 
support  of  your  government  over  them,  and  other  public  exigencies; 
peers.  ^  By^the  Le  they  are  secured  from  unreasonable  impositions,  and  by  the  other 

from  arbitrary  decisions  of  the  executive  power. 

The  congressional  petition  to  the  House  of  Commons  says  (Tudor 
Life  of  James  Otis,  228) : 


Ev  those  means  we  seem  to  be  in  effect  unhappily  deprived  of  two  principles 
es8®ntkl  to  freedok,  and  which  all  Englishmen  have 

birthrights,  that  of  being  free  from  all  taxes  bu^t  such  as  they  have  consented 
person  or  by  their  representatives,  and  of  trial  by  their  peers 

1  Samuel  Adams’  Writings  (Cusbing’s  ed.), 

Town  of  Boston  to  its  representatives  in  tbe  General  Court,  beptem- 

her,  1765  (pp.  8-9): 


Blit  we  are  more  particularly  alarmed  and  astonished  at  the  act  called  stamp 
acrby  whlhTverrgrievous  a  we  apprehend  unconstitutional  tax  is  to  be  laid 

the  Roval'Charter  granted  to  our  ancestors,  the  power  of  making  laws  for  ovu 
intenill  government,  and  of  levying  taxes,  is  vested  in 

'p?iv“orn7tri“nS^ 

British  subjects  are  those  of  being  represented  by 

mankind . 


Sinu.  !•  r  TT 

1  Samuel  Adams’  Writings  (Cusbing^s  ed.),  ^^^oSei 

of  Representatives  of  Massacbusetts  to  tbe  Governor  s  Speech,  Octobei 

23,  1765  (pp.  16-7): 


You  are  pleased  to  say,  that  the^stemp  acj^s^  an^art  ^  rff“ut  “u^^ 
°:Scy  in  mindM  that  most  grievous  -ntence^o^  SrS^ese"'^^ 
”  ftehhM“h“  LtlteH]  ?he  f  to^X^ker* ils7  the  IW  01^1* 

“^e^dyuTthilk^k^SaL 

viTp  *  *  *  oannot  but  be  surpnsed  at  an  intimation  in  yoiii  p  e  e  xu. 

Will  require  a  sXmission  to  an  aft  as  a  preliminary  to  their  granting  relief  from  th. 

Sroril^nTl  l^rZ  riSfts.  bXngin.  ^  th  J  P-Pjo- 
riltTof  ripTelftl^nlnSS 

SirsTtSi^^^^^^  -  --  - 

represented  in  Parliament,  and  indeed  we  think  it  impiacticabie. 


And  further  (p.  18) : 


beln,%hl?le  recognized  by  the  Kmc 
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ind  Parliament.  The  very  supposition  that  the  Parliament,  through  the  supreme 
DOwer  over  the  subjects  of  Britain  universally,  should  yet  conceive  of  a  despotic 
30wer  within  themselves,  would  be  most  disrespectful  *  *  *. 

And  further  (pp.  19-20) : 

They  complain  that  some  of  the  most  essential  rights  of  Magna  Charta,  to  which 
IS  British  subjects  they  h,ave  an  undoubted  claim,  are  injured  by  it:  *  *  *  that 

it  may  be  made  use  of  as  a  precedent  for  theii’  fellow  subjects  in  Britain  for  the  future, 
0  demand  of  them  what  part  of  their  estates  they  shall  think  proper,  and  the  whole 
f  they  please:  that  it  invests  a  single  judge  of  the  admiralty,  with  a  power  to  try 
md  determine  their  property  in  controversies  arising  from  internal  concerns,  without 
jury,  contrary  to  the  very  expression  of  Magna  Charta;  that  no  freeman  shall  be 
imerced,  but  by  the  oath  of  good  and  lawful  men  of  the  vicinage:  that  it  even  puts 
t  in  the  power  of  an  informer  to  carry  a  supposed  offender  more  than  two  thousand 
niles  for  trial;  and  what  is  the  worst  of  all  evils,  if  his  Majesty’s  American  subjects 
ire  not  to  be  governed,  according  to  the  known  stated  rules  of  the  constitution,  as 
hose  in  Britain  are,  it  is  greatly  to  be  feared  that  then’  minds  may  in  time  become 
isaffected. 

1  1  Samuel  Adams’  Writings  (Cushing’s  ed.),  Resolutions  of  the 
douse  of  Representatives  of  Massachusetts,  October  29,  1765  (pp. 
i3-6) : 

jj  MTiereas  the  just  rights  of  his  Majesty’s  subjects  of  this  Province,  derived  to  them 
(‘om  the  British  Constitution,  as  well  as  the  royal  charter,  have  been  lately  drawn 
lito  question:  in  order  to  ascertain  the  same,  this  House  do  unanimously  come  into 
iie  following  resolves : 

,  1.  Resolved,  That  there  are  certain  essential  rights  of  the  British  Constitution  of 
covernment,  which  are  founded  in  the  law  of  God  and  nature,  and  are  the  common 
ights  of  mankind;  therefore, 

I  I  2.  Resolved,  That  the  inliabitants  of  this  Province  are  unalienably  entitled  to 
lose  essential  rights  in  common  with  all  men:  and  that  no  law  of  society  can,  com 
stent  with  the  law  of  God  and  nature,  divest  them  of  those  rights. 

3.  Resolved,  That  no  man  can  justly  take  the  property  of  another  without  his 
»nsent;  and  that  upon  this  original  principle,  the  right  of  representation  in  the  same 
)dy  which  exercises  the  power  of  making  laws  for  levying  taxes,  which  is  one  of 
,e  main  pillars  of  the  British  Constitution,  is  evidently  founded. 

4.  Resolved,  That  this  inherent  right,  together  with  all  other  essential  rights, 
Derties,  privileges  and  immunities  of  the  people  of  Great  Britain,  have  been  fully 
nfirmed  to  them  by  Magna  Charta,  and  by  former  and  by  later  acts  of  Parliament. 

!5.  Resolved,  That  his  Majesty’s  subjects  in  America  are,  in  reason  and  common 
nse,  entitled  to  the  same  extent  of  liberty  with  his  Majesty’s  subjects  in  Britain.  *  *  * 
11.  Resolved,  That  the  only  method  whereby  the  constitutional  rights  of  the  sub- 
ets  of  this  Province  can  be  secure,  consistent  with  a  subordination  to  the  Supreme 
iwer  of  Great  Britain,  is  by  the  continued  exercise  of  such  powers  of  government 
are  granted  in  the  royal  charter,  and  a  firm  adherence  to  the  privileges  of  the  same. 
12.  Resolved,  as  a  just  conclusion  from  some  of  the  foregoing  resolves,  That  all  acts 
ade  by  any  power  whatever,  other  than  the  General  Assembly  of  this  Province, 
Imposing  taxes  on  the  inhabitants,  are  infringements  of  our  inherent  and  unalienable 
;-hts  as  men  and  British  subjects,  and  render  void  the  most  valuable  declarations 

jour  charter. 

i 

1  Samuel  Adams’  Writings  (Cushing’s  ed.),  House  of  Represen t- 
ives  of  Massachusetts  to  the  speakers  of  other  Houses  of  Repre- 
intatives,  February  11,  1768  (pp.  185-6): 

That  in  all  free  states  the  constitution  is  fixed;  and  as  the  supreme  legislative  derives 
i  power  and  authority  from  the  constitution,  it  cannot  overleap  the  bounds  of  it  with- 
4  destroying  its  own  foundation,  *  *  *  That  it  is  an  essential  unalterable  right 
mature,  ingrafted  into  the  British  Canstitution,  as  a  fundamental  law  and  ever  held 
tred  and  Irrevocable  by  the  subjects  within  the  realm,  that  what  a  man  has  honestly 
quired  is  absolutely  his  own,  which  he  may  freely  give,  but  cannot  be  taken  from 
n  without  his  consent:  *  *  * 

lit  is  rnoreover  theii"  humble  opinion,  which  they  express  with  the  greatest  deference 
I  the  wisdom  of  the  Parliament  that  the  acts  made  there  imposing  duties  on  the  people 

(this  province  wdth  the  sole  and  express  purpose  of  raising  a  revenue,  are  infringe- 
mtsof  their  natural  and  constitutional  rights  because  as  they  are  not  represented  in 
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the  British  Parliament  his  Majesty’s  Commons  in  Britain  by  those  acts  grant  their 
property  without  their  consent. 


t/J  ^  V  - - - - 

2  Samuel  Adams’  Works,  Report  adopted  by  Town  of  Boston, 
November  20,  1772  (pp.  356—7): 


le 


C 


The  absolute  rights  of  Englishmen,  and  all  freemen  in  or  out  of  civil  society,  are  ' 
orincipally,  personal  security,  personal  liberty  and  private  property.  ^  r  . 

^  The^legislative  has  no  right  to  absolute  arbitrary  power  over  the  lives  and  fortune 
of  the  people:  Nor  can  mortals  assume  a  prerogative  not  only  too  high  for  men,  but 
for  Angels-  and  therefore  reserved  for  the  exercise  of  the  Deity  alone— 

The  supreme  power  cannot  justly  take  from  any  man,  any  part  of  his  property  with- 

to  Dennys  DeBerdt,  Decern- 

1  Samuel  Adams’  Writings,  90~2,  Letter  of  Town  of  Boston  to  Dennys  DeBerdt. 

1  Samue? Adams’^Writings,  135-6,  139,  147,  Letter  House  of  Representatives  tc 

1  SamuS^A^S’^WrMn^st  156-7,  Letter  House  of  Representatives  to  Earl  o; 

1  Samuel  AdaW^riSngs,  171,  Letter  House  of  Representatives  to  Marquis  o; 

1  Samud^A^dmns’ ^  Letter  House  of  Representatives  to  Lord  Cam. 

1  Samue/Tdam^’^WrUi^s,  180,  Letter  House  of  Representatives  to  Earl  o. 

1  Samuel^  Mams^^vSngs,  190,  Letter  House  of  Representatives  to  Conway  jg 

1  SaS^eTAdams’ Waitings,  196,  Letter  House  of  Representatives  to  Lords  Com| 

1  SamuS''Sms’^Wr?tings?T^  Convention  of  Mass.  Towns  to  DennyiJ, 

Samu^rALms’^wTitings,^6A  Resolutions  Town  of  Boston,  November  5,  1773 
llmlel  Adams’  Writing^  PO,  Letter  Committee  of  Correspondence  of  Mass 
to  Benjamin  Franklin,  March  31,  1774. 

1  Samuel  Adams’  Writings  (Cushing’s  ed.),  Letter  of  Novem^j 

11,  1765  (p.  28): 


3 

3 


So  that  this  charter  [of  Massachusetts]  is  to  be  looked  upon,  to  be  as  sacred  to  then 
as  Magna  ChLta  is  to  We  people  of  Britain;  as  it  contains  a  declaration  of  all  thei 

Te  havranTxclusive  right  to  make  lawe  for  our  owrr  internal  gov 
ernment  and  taxation. 


8 


And  further  (p.  27): 


In  this  charter  *  *  *  there  was  a  greater  sacredness,  than  in  those  of  the  cor 
Dorations  in  England:  because  those  were  only  acts  of  grace,  whereas  this  ^as  a  con 

tract!  between  the  King  and  the  first  ^  Srity  S 

in  gWeral  may  be  founded  in,  ours  was  manifestly  founded  in  compact. 


And  further  (p.  30) : 


TheStamnAct  *  *  *  D  looked  upon  as  an  infringemenLof  the  rights  of  Magni 

Charta,  to  which  the  colonists  as  free  subjects  have  an  undoubted  claim. 


.CkL\j<Xj  l»vj  VV  XJ.  \.±x  T  1  O  *4-V» 

1  Samuel  Adams’  Writings  (Cushing’s  ed.),  Letter  to  John  Smith 
December  20,  1765  (p.  55): 


ATn  mtiTi  in  the  State  of  nature  can  justly  take  another’s  property  without  his  con 
sent  It  is  an  essential  part  of  the  British  Constitution  that  the  Supreme  power  c 

not  take  from  any  mTn  Ly  part  of  his  property  without  his  consent  in  person  or  bj 

his  representative. 

1  Samuel  Adams’  Writings  (Cushing’s  ed.),  Letter  to  Dennys  < 
Berdt,  December  20,  1765  (p.  64): 
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They  hold  themselves  entitled  to  all  the  iiilierent,  unalienable  rights  of  nature,  as 
men— and  to  all  the  essential  rights  of  Britons,  as  subjects.  The  common  law  of 
England,  and  the  grand  leadmg  x^rmciples  of  the  British  Constitution  have  their 
foimdation  in  the  laws  of  nature  and  universal  reason.  Hence  one  would  think  that 
British  rights,  are  in  a  great  measure,  unalienably,  the  rights  of  the  colonists,  and  of 
all  men  else. 

And  further  (p.  65) : 

The  primary,  absolute,  natural  rights  of  Englishmen  as  frequently  declared  in  acts 
of  Parliament  from  Magna  Charta  to  this  day,  are  personal  security,  personal  liberty 
and  private  property,  and  to  these  rights  the  colonists  are  entitled  by  charters  by 
common  law  and  by  acts  of  Parliament.  Can  it  then  be  wondered  at  that  the  act  for 
levying  stamp  duties  upon  the  colonies  should  be  astonishing  to  them,  smce  in  divers 
respects  it  totally  annihilates  these  rights.  It  is  a  fundamental  prhiciple  of  the  British 
Constitution  that  the  Supreme  power  cannot  take  from  any  man  any  part  of  his  prop- 
ery  without  his  consent  in  person  or  by  representation. 

In  connection  with  these  citations  attention  should  also  be  called  to 

Loan  Association  v.  Topeka,  20  Wallace,  655,  in  which  the  Supreme 
Court  of  the  United  States  held  that  a  statute  authorizing  a  niunici- 
pahty  to  issue  bonds  in  aid  of  the  manufacturing  enterprise  of  indi¬ 
viduals  was  void,  because  the  taxes  necessary  to  pay  the  bonds, 
would,  if  collected,  be  a  transfer  of  the  property  of  individuals  to 
aid  in  the  project  of  gain  and  profit  to  others  and  not  for  a  public 
use.  The  court  say  (p.  663):  ^‘The  theory  of  our  governments, 
State  and  National,  is  opposed  to  the  deposit  of  unhmited  power 
anywhere. Mr.  Justice  Clifford  dissented  upon  the  ground  that  the 
legislative  authority  was  absolute  except  so  far  as  it  was  restricted  by 
kvritten  constitutions. 

^  I\ .  To-day  the  Privy  Council  annuls  as  ultra  vires,  Dominion, 
pommonwealth,  Union  and  Colonial  Laws  in  excess  of  or  in  contra¬ 
vention  of  the  act  constitutmg  the  dominion  or  commonwealth,  quite 
is  readily  as  would  our  Federal  vSupreme  Court  in  cases  where  the 
■ederal  constitution  has  been  contravened. 

Privy  Council  decisions  before  the  American  Pevolution  holding 
jolonial  laws  ultra  vires  or  passing  on  wPat  we  would  to-day  cafl 
jonstitutional  questions. 

Between  1680  and  1780,  265  appeals  from  the  thirteen  colonies 
I’eached  the  Privy  Council.  A  number  (the  imperfect  and  only 
oartially  printed  records  of  the  Privy  Council  fail  to  show  just  how 
many)  mvolved  questions  of  the  validity  or  invalidity  of  Colonial 
laws.  Besides  this,  the  Privy  Council  acted  as  a  council  of  revision 
|n  advising  the  crown  whether  to  approve  or  veto  colonial  laws 
Uqlonial  Appeals  to  the  Privy  Council,  Schlesinger,  28  Political 
Science  Quarterly,  pp.  279-297,  433-50). 

1727-8.  In  Winthrop  v.  Lechmere,  1  Thayer’s  Cases  on  Consti- 
[utional  Law  (Privy  Council).  34,  37-9,  an  act  of  the  colony  of 
Connecticut  providing  for  the  equal  distribution  of  all  of  an  intestate’s 
•state  among  his  children  except  that  the  eldest  son  was  to  receive 

double  portion,  was  annulled  because  it  was  in  violation  of  the 
tnglish  law  of  primogeniture  and  as  unwarranted  by  the  charter  of 
[he  colony. 

1  The  Privy  Council  says  (pp.  37-8) : 

I  Th6ir  Lordships^  baving  beard  all  parties  concerned  by  tbeir  coimsel  *  *  * 
nd  there  being  laid  before  tbeir  Lordships  an  Act  passed  by  the  Governor  and  Com- 
!  any  of  that  colony  *  *  *  ,  by  which  act  (amongst  other  things)  administrators 
>  t  persons  dying  intestate  are  directed  to  inventory  all  the  estate  whatsoever  of  the 
erson  so  deceased,  as  well  movable  as  not  movable,  *  *  *  the  said  Court  of 
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Probates  is  empowered  to  distribute  all  the  remaining  estate  of  any  such  intestote  ae 
well  real  as  personal,  by  equal  portions  to  and  amongst  the  children  and  such  as  legally 
represent  them,  except  tfie  elSest  son  who  is  to  have  two  shares  or  a  double  portion 

"“h®eh  tedships^upon  due  consideration  of  the  whole  niatter  do  agree  humbly  to 
report  as  their  opinion  to  your  Majesty,  that  the  said  Act  for  the  Settlement  oUntestates 

Elates  should  be  declared  null  and  void,  being  contrary  to  the  laws  of  Englan  ,  m 
reo-ard  it  makes  land  of  inheritance  distributable  as  personal  estates,  and  is  not  war¬ 
ranted  by  th  3  charter  of  that  colony  *  *  * 


In  Penn  v.  Lord  Baltimore,  1  Vesey,  Sr.,  444,  the  Court  of  Chancery 
settled  a  part  of  the  boundaries  of  the  colonies  of  Maryland  and 

Pennsylvania. 

Lord  Chancellor  Hardwicke  said  (p.  446) : 

I  directed  this  cause  to  stand  over  for  judgment,  not  so  much  from  any 
was  the  justice  of  the  case,  as  by  reason  of  the  nature  of  it,  the  great  consequence  and 
importa^e,  and  the  great  labor  and  ability  of  the  argument  on  both  sides;  it  being  for 
the  determination  of  the  right  and  boundaries  of  two  great  provincial  governrnents  and 
three  counties-  of  a  nature  worthy  the  judicature  of  a  Ropaan  senare  rather  Aan  ot  a 
sino-le  judge:  and  my  consolation  is,  that  if  I  should  err  in  my  judgmen.,  there  is  a 
judicature  equal  in  dignity  to  a  Roman  senate  that  will  correct  it. 


I 


1760.  In  5  Pennsylvania  Statutes  at  Large,  735-7,  the  validity, 
of  19  Pennsylvania  acts  as  to  whether  or  not  ‘Hhere  be  clauses  and 
provisions  in  any  of  the  said  acts  which  are  not  consonant  to  reason 
or  which  are  repugnant  or  contrary  to  the  laws,  statutes  or  rights  of 
England  or  inconsistent  with  the  King’s  sovereignty  or  lavdul  pre-r 
rogative  or  contrary  to  the  allegiance  due  from  the  proprietaries  or 
the  inhabitants  of  the  said  province  or  not  warranted  by  the  power 
given  bv  the  charter  to  make  laws,”  was  submitted  to  Attorney 
Lneraf  Pratt  (afterwards  Lord  Camden)  and  Solicitor  General 
Yorke.  The  Attorney  General  and  Solicitor  General  advised  the 

Privy  Council  (p.  736) : 


There  mav  be  cases  in  which  particular  provisions  may  be  void  a6  initio  though 
other  mrS  of  the  law  may  be  valid,  as  in  the  clauses  where  any  act  of  Parliament  may 
ho  contraversed  or  any  legal  right  of  a  private  subject  bound  without  his  consent. 
These  teSSs  the  decision  of  which  does  not  depend  on  the  exercise  of  a  discretionaryl 
nrero  Jtive Tut  mav  arise  judicially  and  must  be  deterrmned  by  general  rules  of  law , 
tho  Ponstitution  of  England.  And  upon  this  ground  it  is,  that  in  some  instances 
whde  acts  of  assembly  havl  been  declared  void  in  the  courts  of  Westminster  Hall,  and  [ 
by  His  Majesty  in  council  upon  appeals  from  the  plantations. 


Privy  Council  decisions  after  the  American  Revolution,  holding 

Dominion,  Commonwealth  and  Colonial  laws  the  Privv 

1878  In  Queen  v.  Burah,  .3  Appeal  Cases,  889,  905,  the  rrivy 

Council  held  that  the  High  Court  at  Bengal  has  power  to  question 
the  validity  of  the  legislative  acts  of  the  Governor  General  of  Ind 
in  Council,  but  that  the  legislative  act  m  queyion  was 
(reversing  on  the  latter  point.  Empress  v.  Burah,  3  Indian  Law  K  - 

P°r8h^"fom£rThe  temporalities  Board,  7  Appeal  Cases  136 
149  the  Privy  Council  held  that  where  a  Dominion  Act  created  a 
corporation,  an  act  of  the  province  of  Quebec  assuming  to  repeal  an 

Tn^Brophy  v.  Attorney  General  of  Manitoba,  Appeal  Cases 
n8Q5)  202  217  226-8  the  Privy  Council  held  that  so  mucli  of  th 

SSb  .EducfS  lit « wi.w  p.,™cid  -.i,;™?!  “ 

Catholic  denominational  schools,  while  Catholics  remained  liable  tor 
school  taxes  in  support  of  non-sectarian  schools,  was  ultra  v%res. 
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1896.  In  Attorney  General  for  Ontario  v.  Attorney  General  for  the 

Cases  (1896),  348,  366-7,  371,  the  Privy  Council 
leld  mat  Canada  Temperance  Act  so  far  as  it  purported  to  repeal  the 

Ontario  temperance  law  “was  vltm  vires.” 

1898.  In  Attorney  General  for  the  Dominion  of  Canada  v.  Attor- 
ley  Generals  for  the  Provinces  of  Ontario,  Quebec  and  Nova  Scotia 
Ippeal  Cases  (1898),  701,  714,  the  Privy  Council  held  that  the  Re- 

Canada  so  far  as  they  empower  the  grant  of  exclu- 
'Tcoo^“p  o;^®j;.Pro’”ncial  property,  are  ultra  vires. 

1  Cnion  CoUiery  Co.  of  British  Columbia  v.  Bryden  Appeal 

.ases  (1899),  580  587-8,  the  Privy  Council  held  a  Britih  ColZwa 
LCt  prohibiting  Chinamen  of  full  age  from  employment  in  under- 


round  coal  mines  “ultra  vires,”  as  ilitlAn  the  344  aulhorRyoi 
1  Q05?  Tn  A  PP/^T*T-i  n-v-r  1  ^  _ J  _  *  TT  •  "l  _ 


1903.  p  Attorney  General  for  Ontario  u.  Hamilton  Street  Rail¬ 
way  Co.,  Appeal  Cases  (1903),  524,  528-9,  the  Privy  Council  held  an 
ntario  provmcial  act  to  prevent  the  Profanation  of  the  Lord’s 

imon^ptrikm^t^'^'^’^”^*^  exclusive  authority  of  the  Do- 

m^O^f  Teleplione  Co.,  Appeal  Cases 

*905),  52,  58-9,  the  Privy  Council  held  that  an  Ontario  act  requiring 

telephone  company  incorporated  under  a  dominion  act,  to  exercis? 

8  charter  powers,  subject  to  the  consent  of  the  municipal  council  of 
bronto,  was  ultra  mres.  ^ 

Imf'  5ns''  General  for  Ontario,  Appeal  Cases 

908),  508,  513,  the  Privy  Council  held  it  was  ultra  vires  for  the 
igpature  of  Ontario  to  tax  property  not  within  the  province. 

L'k  tn  p  Power  Company  v.  Rex,  Appeal  Cases  (1911), 

,  94-5,  the  Privy  Council  held  that  a  British  Columbian  Act  author ' 

ng  Its  water  commissioners  to  grant  water  rights  belonging  to  the 
immion,  was  ultra  vires.  o  s  um 

Montreal  v.  Montreal  Street  Railway  Anneal 
ses  0912),  333,  346,  the  Privy  Council  held  the  Dominion  of 
nada  Railway  Act  subjectmg  provincial  or  intrastate  railways  to 

zsrpSiiS?.  “  o' 

cc«  Legislation  in  Canada,  Appeal  Cases  (1912), 

0,  886-7,  the  Privy  Council  held  that  the  Dominion  had  no  power 
set  aside  the  restrictions  imposed  by  the  Province  of  Quebec  upon 
^  solemnization  of  marriages  between  persons  of  different  religions 
jd  that  a  uniform  marriage  law  for  the  Dominion,  ''notwithstanding 
^  differences  m  the  religious  faith  of  the  persons  so  married  and 
pout  regard  to  the  religion  of  the  person  performing  the  ceremonv  ” 

-'Appeal  Cases  (1913),  283, 
B-98,  the  Privv  Council  held  an  Alberta  Provincial  Act  directmg 
proceeds  of  the  sale  of  the  bonds  of  an  insolvent  railroad,  which 
nds  the  Provmce  had  guaranteed,  to  be  paid  over  to  the  Treasurer 
Ithe  Province  to  form  part  of  the  general  revenue  fund  of  the 
^vmce  free  and  clear  of  any  claim  by  the  railway  company,  their 
cessors  or  assigns,  ulfm  vires  as  abrogating  civil  rights  easting 
il  enforceable  outside  the  Province.  ^  o  «  '='-mg 


S.  Doc.  941,  63-3- 
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The  House  of  Lords  refuses  to  execute  colonial  laws  in  contraver 

tion  of  Imperial  law.  mn  me 

1868.  In  Routledge  v.  Low,  L.  R.,  3  House  of  Lords,  100,  108-12 

(aff’g  Low  t;.  Routledge,  1  Chancery  Appeal  Cases,  42,  45-7),  it  wa 
held  that  an  alien,  who  during  his  temporary  residence  in  Canadf 
nublishes  in  the  United  Kingdom,  a  hook  of  which  he  is  the  authoi 
IS  entitled  to  the  benefit  of  English  copyright  throughout  the  Empir( 
notwithstanding  an  inconsistent  Canadian  law.  a  x  < 

In  1865  Parliament  passed  the  Colonial  Laws  Validity  Act  to  prt 
vent  Colonial  Laws  being  annulled  by  the  courts,  because  m  contra 
vention  of  the  common  law  not  applicable  to  the  colony  or  m  contra 
Ten  tion  of  some  merely  local  British,  statute  not  intended  to  awly  t 
the  colony.  Since  1865,  Colonial  laws  have  been  annulled  when  i 
contravention  of  an  act  of  Parliament  clearly  applying  to  the  colon 
or  in  contravention  of  the  prerogative  of  the  crown.  Webb  i).  Uutnn 

Appeal  Cases  (1907),  88.  „  ,  ,  ,  t  tt  vj-j.  a  a 

For  the  authorities  under  the  Colonial  Laws  Validity  Act,  s( 

Annotated  Constitution  of  the  Australian  Commonwealth,  Quick  ■ 

Garran,  pp.  347-352.  ,  oi  ^  t  u 

Australian  decisions  holding  Commonwealth  and  State  Laws  ultt 

1904.  In  D’Emden  v.  Pedder,  1*  Commonwealth  Law  Repor  j 
(Australia),  91,  a  stamp  tax  law  of  the  State  of  Tasmania  was  hel 
ultra  vires  or  unconstitutional  as  applying  to  the  receipt  given  by  | 
Federal  officer  in  Tasmania  upon  his  salary  from  the  Commonwealt 

The  High  Court  of  Australia  followed  the  decisions  of  our  leder 
court  of  last  resort  holding  that  a  tax  upon  the  salary  of  a  leder 
officer  or  upon  an  instrument  of  the  federal  government  was  mvali 
During  the  argument  Justice  Barton  spoke  of 
of  ^‘constitutional”  (p.  97)  law;  and  Chief  Justice  Griffith  treated  tl 
question  as  one  of  ‘Hhe  constitutionality  of  a  statute  (p.  98).  . 

The  opinion  of  the  court  decided  the  case  as  involving  constiti 
tional  questions”  of  “the  validity  of  an  attempted  effrcise  of  legil 
lative  power”  and  as  an  “invalid  law”  (pp.  106-7,  111,  117h  J 

1905.  In  Young  v.  Tockassie,  2  Commonwealth  Law  Keporl. 

470  475-8  the  High  Court  of  Australia  held  that  a  regulation  ma*  | 
bv  the  Governor  in  Council  of  the  colony  of  Queensland,  m  contri 
vention  of  the  authority  conferred  upon  him  by  a  colonial  act  pij 
Tiding  that  “  No  deduction  from  the  wages  of  a  time  expired  island! ! 
on  account  of  time  lost  through  sickness,  sha.U  be  permitted  whe,, 
such  sickness  is  the  result  of  an  accident  w^hich  has  occurred  wh:, 
the  Islander  was  at  work,”  was  “ultra  mres  (p.  478).  j; 

1907  In  Webb  v.  Outrim,  Appeal  Cases  (1907),  81,  the  rri 
Councii  disapproved  D’Emden  v.  Pedder,  because  it  asserted  in  sui, 
stance  that  no  British  court  could  declare  an  act 
although  it  held  that  Colonial  Acts  were  and  should  be  declar 
' ‘inoperative^’  in  so  far  as  they  were  “repugnant  to  the  provisions  . 
any  act  of  Parliament  extending  to  the  colony  (p.  88). 

1907  In  Baxter  v.  Commissioners  of  Taxation,  4  Commonwea  i 
Law  Reports,  part  II,  1087,  the  High  Court  of  Australia  refused 
follow  the  Privy  Council  decision  in  Webb  ti.  O^rim,  and  held  tti| 
the  income  tax  law  of  the  State  of  New  South  Wales  was  invalid  , 
“ultra  vires"  as  to  the  salary  of  a  federal  officer.  (See  opmion 
Griffith,  Chief  Justice,  1110-9;  1125-1133.) 


XEW  YOEK  STATE  BAR  ASSOCIATIOX. 


19 


1908.  The  Privy  Council  refused  to  allow  an  appeal.  Commis¬ 
sioners  of  Taxation  v.  Baxter,  Appeal  Cases  (1908),  214. 

1908.  In  King  v.  Barger,  6  Commonwealth  L.  B.,  42,  63-5,  74-80, 
the  High  Court  of  Australia  held  that  a  commonwealth  excise  tariff 
imposing  an  excise  tax  upon  all  goods  not  manufactured  under  labor 
conditions  which  had  been  approved  by  the  Commonwealth  Parlia¬ 
ment  or  by  the  Court  of  Conciliation  and  Arbitration,  was  'ultra  vires 
as  within  the  sole  authority  of  the  States,  and  also  as  authorizino- 
discriminations  between  states  or  parts  of  states. 

1908.  In  Attornej"  General  for  N.  S.  W.  'v.  Brewerv  Employees 
Union,  6  Commonwealth  L.  R.,  470,  the  High  Court  of  Australia  held 
that  a  commonwealth  trade  marks  act  which  attempted  to  reo^ulate 
the  internal  trade  of  the  States,  was  ultra  vires.  ° 

'  1909.  In  Fox  v.  Robbms,  8  C^ommonwealth  L.  R.,  116,  120-32,  the 
High  Court  of  Austraha  held  that  a  Western  Australian  State ’law 
^  higher  license  fee  (£50)  for  the  sale  of  wines  manufac- 
:ured  in  any  other  State,  in  favor  of  Western  Australian  wine  (£2 
inly),  was  ultra  vires. 

;  1909.  In  Huddart,  Parker  &  Co.  Proprietorv  Ltd.  v.  Moorehead 
8  Commonwealth  Law  Reports,  331,  346-54,  361,  365,  370,  408-lo’ 
114,  the  High  Court  of  Austraha  held  sections  5  and  8  of  the  Com- 
paonwealth  Industries  Preservation  Act  of  1906,  prohibiting  cor- 
borations  from  making  or  entering  into  contracts  in  restraint  of 
nternal  or  intrastate  trade  or  commerce  within  the  Commonwealth, 
ifltra  vires,  because  it  was  within  the  power  to  regulate  domestic  or 
Qtrastate  trade,  a  matter  which  is  reserved  to  the  States,  and  because 
he  Commonwealth  is  not  empowered  to  regulate  or  control  the 
ontracts  of  or  the  internal  or  domestic  business  carried  on  by  cor¬ 
porations  that  are  lawfully  exercising  their  corporate  functions  by 
arrying  on  busmess  within  the  States. 

The  High  Court  of  Austraha  has  also  held  ultra  vires. 

(1)  A  CoTYi'TYiOTi'wealih  law  affecting  State  Railways. 

1906.  Federated  Amalgamated  Government  Railway  and  Tram- 
ray  Service  Assn.  v.  New  South  Wales  Railway  Traffic  Employees 
lSsu.,  4  Commonwealth  Law  Reports,  489,  539,  545-7. 

(2)  An  award  of  a  Cominonwealth  Court  of  Concihation  and 
jbitration  contrary  to  the  prior  award  of  a  State  wages  board  made 
ursuant  to  a  State  law. 


1910.  Austrahan  Boot  Trade  Employees  Federation  'u.  V\  hybrow 
3  Commonwealth  Law  Reports,  267,  278-80,  283,  295-6,  305-9. 

(3)  A  Commonwealth  Act  dealing  with  the  regulation  of  industries 
3nerahy. 

1910.  Rex  V.  Commonwealth  Court  of  Concihation  and  Arbitra- 
on,  11  Commonwealth  Law  Reports,  2,  25-6,  34-5. 
r  Australian  Boot  Trade  Employees  Federation  v.  W hybrow 

^  Commonwealth  Law  Reports,  311,  316-8,  319-20,  329,  335  34o’ 
[13,  345.  ’  ' 

Moore  Constitution  of  the  (Austrahan)  Commonwealth  2d  ed 
ys(p.  357): 


The  most  distinctive  feature  of  the  Courts  in  the  Federal  system  is  their  power  to 
termine  whether  a  statute  passed  by  the  Commonwealth  or  by  a  State  Parliament 
within  the  authority  committed  to  that  Legislature,  a  power  which  gives  the  Courts 
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a  pGCuliar  importancG  in  constitutional  law  and  makGs  thGm  in  an  GspGcial  way  the 
“guardians  of  the  Constitution.” 


* 


•TT 

Thus  in  Germany  and  Switzerland,  where  the  law  of  state  or  canton  conflicts  with 
federal  laws  or  the  federal  Constitution,  the  Courts  must  treat  the  State  Law  as  prc 
tanto  overridden. 


And  further  (p.  360): 


In  the  early  history  of  the  Australian  colonies,  the  Legislature  and  the  Supreme. 
Court  were  brought  into  curiously  close  relation  by  the  part  which  was  assigned  to  thel 
Chief  Justice  in  the  Legislative  Council  of  the  Governor  of  New  South  ^les 
and  by  the  compulsory  submission  of  all  Acts  of  the  Legidative  Councils  to  thej 
Supreme  Court  for  the  consideration  of  their  validity  under  9  Geo.  IV  c.  83,  sec.  22, 

*  *  *  The  members  of  the  Convention  were,  however,  thoroughly  acquainted 
with  the  prevalence  and  the  nature  of  judicial  control  as  developed  in  the  United 
States,  a  control  experienced  in  some  small  degree  by  the  colonies  tlmmselves,  notably* 
in  the  early  days  of  responsible  government  in  South  Australia.  The  teMency  was  I 
in  fact  rather  to  exaggerate  than  to  underrate  the  controlling  power  of  the  Courts.  Ir  ff^ 


general ,  the  power  was  regarded  with  singularly  little  jealousy  or  suspicion,  a  phe 
nomenon  entirely  in  accord  with  the  tendency  of  the  day  to  submit  to  judicia.  ^j 
authority  problems  which  are  more  economical  or  political  than  legal 


)\ 


And  further  (p.  361): 

The  duty  of  passing  upon  the  validity  of  Acts  whether  of  the  Commonw^lth  o;i 
of  the  State  Parliament  exists  purely  as  an  incident  of  judicial  1^  beiongi 

not  to  any  one  court,  or  any  system  of  courts,  but  to  all  courts  wi^m  the  Common 
wealth,  whatever  their  degree,  whenever  in  a  matter  m  litigation  before  them,  som< 
act  of  the  one  legislature  or  of  the  other  is  invoked. 


The  debates  and  correspondence  in  the  Australian  Federal  Con¬ 
ventions  show  that  the  practice  of  the  Colonial  Courts  declaring 
laws  ultra  vires  had  prevailed  throughout  Australasia,  ^^d  lul } 
approved  by  the  delegates  to  the  different  sessions  of  the  Ledera^ 

Conventions. 


Proceedings  and  Debates  of  National  Australasian  Convention,  Sydney,  1891  ( 
I.etter  of  Mr.  Justice  Richmond,  p.  cxcii;  Answer  of  Chairman  Judiciarji^,j 

Committee,  p.  cxcv;  Debates,  pp.  229-30,  417.  t-.  i  ,  a  j  i  HI 

Official  Report  of  the  National  Australasian  Convention  Debates,  Adelaidel 

297-30,  303.  300-7,  3J, 

338-9;  Vol.  2,  pp.  1717-21,  1723-32.  i.x.  n  •  v  ^  P.rvml 

Annotated  Constitution  of  the  Australian  Commonwealth,  Quick  &  Garrai| 
(Debates  in  the  British  Parliament),  pp.  242-9,  252. 


The  Australian  view  appears  to  justify  the  American  Revolutioi 
on  the  same  grounds  upon  which  Pitt  justified  it,  viz.:  that  t  ( 
Stamp  Act  and  the  Tea  Tax  were  unconstitutional,  because  then 
could  be  no  taxation  without  representation.  ^ 

The  Annotated  Constitution  of  the  Australian  Commonwealth,  Quick  &  Garraai 

pp.  21-2. 

In  the  Australasian  Federal  Convention  of  1898,  the  resolution  o  h 
Mr.  Holder  of  South  Australia  that  in  the  event  of  any  common  i 
wealth  law  being  declared  ultra  vires  by  the  High  Court,  the  Fxeen  ^ 
tive  may  upon  a  majority  vote  of  each  house  of  the  _ 

refer  the  law  to  a  plebiscite  of  the  electors,  and  if  approved  by  then  , 
the  Constitution  shall  be  deemed  to  have  been  enlarged,  and  th 
law  shall  be  deemed  to  have  been  intra  mres  of  the  Constitution 
from  the  passing  thereof,  was  withdrawn  by  its  proposer  after  a  debat 
in  which  it  appeared  t^t  he  had  no  supporters  m  the  Australasian 
Constitutional  Convention. 
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2  Official  Record  of  the  Debates  of  the  Australasian  Federal  ('oiivention  (Mel¬ 
bourne,  1898),  1717-1721,  1723-1732. 

Moore  Constitution  of  the  Commonwealth,  2d  ed.,  360-1. 

On  April  26,  1911,  a  proposal  to  amend  the  Constitution  of  Aus¬ 
tralia  by  conferring  upon  the  Commonwealth  Parliament  plenary 
DOwer  to  make  laws  with  respect  to  labor  and  employment,  including 
he  wages  and  conditions  of  labor  and  employment  in  any  trade, 
ndustry  or  calling  (Commonwealth  Acts,  Australia,  Vol.  9,  1910,  pp! 
.17-8)  was  disapproved  on  a  referendum  vote  bv  the  electors  (Com- 
nonwealth  Acts,  1901-1911,  Indexes,  Vol.  2,  p^.  951;  23  American 
:.egal  News,  71-3). 

New  Zealand  decisions  holding  colonial  laws  or  ordinances  ultra 
nres: 

1867.  In  Sinclair  v.  Bagge,  1  New  Zealand  Court  of  Appeal,  50, 
'3,  65-8,  it  was  held  that  a  colonial  act  purporting  to  set  up  a  new 
ribunal  of  civil  judicature  inconsistently  with  the  Constitution  Act 
nd  the  Provincial  Councils  Powers  Act,  was  ultra  vires. 

1870.  In  McManaway  v.  Cleland,  1  New  Zealand  Court  of  Appeal, 
43,  372,  it  was  held  that  an  ordinance  validating  Crown  Grants 
Igainst  Her  Majesty,  ^^and  against  all  other  persons  whatsoever’’ 
fas  ultra  vires.  ’ 

1879.  In  Ke  Gleich,  1  OUivier,  Bell  &  Fitzgerald  (Supreme  Court), 
9,  41-6,  it  ^ was  held  that  a  colonial  act  authorizing  the  deportation 
f  persons  charged  with  indictable  misdemeanors  in  other  Australian 
^lonies,  was  ultra  vires. 

1892.  In  BucMey  v.  Edwards,  Appeal  Cases,  1892,  387,  390-401, 
le  Privy  Council  held  that  the  appointment  by  the  Governor  and 
ouncil  of  New  Zealand  of  a  commissioner  under  the  native  land 
)urt  acts  as  a  Supreme  Court  Judge,  which  appointment  had  been 
istained  by  the  Supreme  Court  of  New  Zealand,  was  ultra  vires ^ 
3cause  not  made  with  express  legislative  sanction  for  the  creation 
:  an  additional  judge. 

1895.  In  Clemison  y.  Mayor  of  West  Harbour,  13  New  Zealand 
aw  Rep.,  695,  702—3,  it  was  held  that  an  order  in  council  purporting 
>  reopen  the  road  line  of  a  closed  and  discontinued  highway,  was 
tra  vires  as  to  the  abutting  owners  of  land  affected  thereby.  ^ 

'  To  same  effect: 

|!  1867.  Robinson  v.  Reynolds,  Macassey,  New  Zealand  Rep.,  562, 

(i  4. 

!1872.  Regina  v.  Fish,  Macassey,  New  Zealand  Rep.,  1092,  1095. 

j  South  African  decisions  holding  laws  or  legislative  ordinances 
\tra  vires: 

i  1828.  In  Re  Brink,  1  Menzie,  Cape  of  Good  Hope  Reports,  340, 

1 3,  it  was  held  that  the  non-promulgation  of  a  legislative  act  of  the 
.ivernor,  deprived  it  of  any  force,  effect  or  validity  as  a  law. 

'  1847.  In  Municipalty  of  Cape  Town  v.  Morkel,  3  Menzie,  561,  563, 

Pi  was  held  that  the  Supreme  Court  of  the  Colony  was  the  only 
^lonial  court  which  could  try  and  determine  the  validity  or  inva- 
Aty  of  legislative  ordinances  passed  by  the  Governor,  with  the 
Iivice  and  consent  of  the  legislative  council. 

|1853.  In  Fielden  v.  Anstie,  2  Searle,  Cape  of  Good  Hope,  15,  22-3, 
)~5,  an  ordinance  of  the  Colony  of  Natal,  confirming  an  inoperative 
-pe  of  Good  Hope  ordinance  allowing  appeals  from  the  District 
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Court  of  Natal  to  the  Supreme  Court  of  the  Colony  of  the  Cape  of 

Good  Hope,  was  held  of  no  force  and  effect.  i  i  a-r  a 

1864  In  Deane  v.  Field,  1  Roscoe,  Cape  of  Good  Hope,  165,  1^7, 
it  was  held  that  a  resolution  of  the  Colonial  Assembly  and  an  order 
from  the  Governor  requiring  importers  to  file  a  bond  to  pay  such 
increased  duties  upon  bonded  goods  as  might  thereafter  be  enacted  f 
by  the  Cape  Parliament  at  the  current  session,  did  not  justify  a  col-i 
lector  of  customs  in  refusing  to  deliver  goods  where  no  bonds  to  pay,.  I 
possible  increased  duties  were  filed,  nor  absolve  him  from  damages  in 

case  of  a  refusal  to  deliver  such  goods.  i  ^  ^  a 

1895  In  Brown  v.  Leyds,  4  Official  Reports,  High  Court,  bouth 
African  Republic,  17,  23-36,  41-3,  47-54  (14  Cape  Law  Journal 
71-2  97-106),  it  was  held  that  a  resolution  of  the  second  yolksraad 
only,  suspending  the  proclamation  of  a  public  digging  and  invalidat- 
ing  aU  claims  pegged  thereunder,  was  unconstitutional  because  m  con¬ 
flict  with  the  Grondwet.  ^  ^  1 

1897.  In  Sprigg  v.  Sigcau,  Appeal  Cases  (1897),  238,  246-8,  it  waslj 
held  that  a  legislative  proclamation  of  the  Governor  of  Cape  Colony  ’ 
setting  aside  the  existing  criminal  law  in  the  annexed  district  of 
Pondoland  and  directing  the  arrest  and  imprisonment  of  a  native 
chief  untried  and  unheard  at  the  governor^  pleasme,  was  ftra  mres  f 
1902.  In  Crow  v.  ivonson,  Transvaal  L.  R.  (1902),  247-8,  255-6U' 
265-9  276,  it  was  held  that  a  proclamation  of  the  Executive  Council | 
of  the  South  African  Republic  exempting  mortgagers  from  the  pay- 14 
ment  of  interest  on  bonds  and  relieving  certain  lessees  from  the  pay-  j 
ment  of  rent  during  the  existence  of  martiaHaw,  was  vires. 

1907.  In  Municipality  of  Worcester  v.  Colonial  Government,  24 

S.  C.,  Cape  of  Good  Hope,  67,  69,  it  was  held  that  a  resolution  of  the 
Cape  Parliament  authorizing  a  land  grant  to  an  agricultural  society 
for  public  purposes,  could  not  authorize  thei  divesting  of  the  prioi 
pasturage  right  of  the  inhabitants  of  the  municipality.  /1nno^ 

1908.  In  Howard  v.  Receiver  of  Revenue,  Transvaal  L.  R.  (1908). 
High  Court,  41,  44-5,  a  regulation  requiring  a  magistrate’s  certificate 
as  to  the  good  character  of  a  person  applying  for  a  license  to  trade  ic 

unwrought  precious  metals,  was  held 

1909.  In  Howard  v.  Attorney  General,  Transvaal  L.  R.  (1909)^ 

High  Court,  164,  167-9,  a  regulation  forfeiting  precious  metals  m  the 
possession  of  any  licensed  dealer  in  unwrought  precious  metal,  wlie^ 
fails  to  dispose  of  them  within  three  months  after  the  termination  oj| 
his  license,  was  held  ultra  vires  because  confiscatory.  s 

The  power  to  refuse  to  execute  statutes  in  contravention  oi  tn(^ 
fundamental  law  has  been  freely  exercised  in  Argentina. 

Roscoe  Pound,  The  Judicial  Office  in  the  United  States  Address  before  thfl; 

Worcester  County  (Mass.)  Bar  Association,  Marcn  10, 1914,  pp.  17,  U.  ^ 

1911.  Case  of  Dona  Elisa  Alicia  Lynch,  115  Fallos  de  la  Supremij 

Corte  (Argentina),  189-90,  193-8,  203-4,  211-2.  i  i  o  d 

1911.  Case  of  Dona  Rosa  Melo  de  Cane,  115  FaUos  de  la  Supremfj 

1908.  Compania  General  de  Ferro  Carnles  t;.  de  Silva,  108  I  alio.  i 

de  la  Suprema  Corte,  240,  253-5,  258-63. 

1907.  Hermanos  v.  Buenos  Aires,  107  Fallos  de  la  Suprema  Cort 
385  387—8 

1907.  Ostendorp  v.  Cordoba,  106  Fallos  de  la  Suprema  Corte 
109,  111.  I 
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It  has  also  been  exercised  in  Roumania  in  1912,  first  in  the  second 
hamber  of  the  Tribunal  of  Ilfov,  later  by  the  Roumania  Court  of 
assation. 

6  American  Political  Science  Review,  456;  29  Revue  du  Droit  Public,  138-56, 
365-8,  479. 

I  The  first  Russian  (Finnish  decision)  refusing  enforcement  of  a 
i-ussian  law  is  reported  in  the  New  York  Times  of  Monday,  May  25, 
914,  as  follows: 


Ovation  to  Patriot  Judges, 


FINNS  CHEER  THEM  AS  THEY  RETURN  FROM  A  RUSSIAN  PRISON. 

Helsingfors,  Finland,  May  24. — After  serving  eight  months’  imprisonment  for 
fusing  to  enforce  a  law  conferring  equal  rights  upon  Russians  with  Finns  in  Finland, 
bich  passed  the  Duma,  but  not  the  Finnish  Senate,  the  entire  High  Court  of  Viborg, 
insisting  of  sixteen  judges,  returned  here  to-day. 

An  immense  crowd  assembled  to  welcome  the  Judges  and  cheered  enthusiastically, 
ounted  gendarmes,  riding  on  the  sidewalks,  used  their  whips  on  the  people  for 
inlawful  cheering.” 

The  Judges  were  confined  in  the  Kresty  Prison  at  St.  Petersburg. 

The  Annual  Bulletin  of  the  Comparative  Law  Bureau  of  the 
merican  Bar  Association  for  1914  gives  the  following  examples  of 
fiicial  review  in  other  nations. 

The  Home  Rule  Bill  imposes  the  following  constitutional  limi- 
dions  upon  the  Irish  Parliament  to  be  enforced  by  the  Privy  Council: 

1.  It  cannot  legislate  on  peace  or  war,  navy  or  army  force,  foreign  relations,  trade 
tside  of  Ireland,  coinage  or  legal  tender. 

2.  It  cannot  make  any  law,  either  dhectly  or  indirectly,  to  establish  or  endow 
y  religion  or  prohibit  the  free  exercise  thereof  or  give  a  preference,  privilege  or 
vantage  or  impose  any  disability  or  disadvantage  on  account  of  religious  belief  or 
igious  or  ecclesiastical  status,  or  make  any  religious  belief  or  religious  ceremony  a 
ndition  of  the  validity  of  any  marriage. 

3.  It  is  restricted  as  to  legislation  on  land  purchase,  old  age  pensions,  national 
surance,  labor  exchanges,  royal  Irish  Constabulary,  post-office  and  other  savings 
nks  and  friendly  societies. 

Forty-two  members  are  still  to  be  sent  from  Ireland  to  the  House  of  Commons. 

frhe  Judicial  Committee  of  the  Privy  Council  is  to  give  final  decision  as  to  the 
istitutional  validity  of  any  act  of  the  Irish  Parliament.  (Annual  Bulletin,  Com- 
•ative  Law  Bureau  of  American  Bar  Association,  July  1,  1914,  p.  69.) 

Bolivia: 

The  Supreme  Court  has  cognizance  of  appeals  and  has  original  jurisdiction  of  matters 
mlving  the  constitutionality  of  laws,  decrees  and  resolutions.  (Annual  Bulletin, 
L4,  p.  88.) 

)lombia : 

The  Supreme  Court  sits  at  the  capital,  Bogota,  is  composed  of  nine  Magistrates, 
icted  for  terms  of  five  years,  the  presiding  justice  being  elected  annually  by  the 
urt  itself.  It  is  a  Court  of  Error  and  Appeal,  has  original  jurisdiction  in  maritime 
itters,  in  cases  affecting  constitutional  rights,  *  *  *  and  to  it  is  confided  the 
"e  pi  the  integrity  of  the  Constitution.  Laws  passed  by  Congress,  objected  to  by  the 
esident  as  unconstitutional  or  brought  directly  to  its  attention  by  any  citizen,  are 
ssed  upon  immediately.  (Annual  Bulletin,  1914,  p.  98.) 

The  most  notable  and  progressive  development  is  the  increasing  importance  of  the 
preme  Court  as  the  guardian  of  the  integrity  of  the  Constitution  and  of  private  con- 
tutional  rights,  even  against  the  Government.  The  power  to  pass  on  the  constitu- 
nality  of  laws  was  given  to  it  expressly  by  the  amendments  adopted  in  1910.  Espe- 
Jjlly  notable  decisions  were  those  of  August  2,  1912,  and  August  22,  1913,  holding 
c-tain  laws  or  parts  of  laws  invalid,  which  attempted,  by  imposing  prohibitive  taxes 
uon  the  exploitation  of  privately  owned  emerald  mines  and  restriction  upon  sales  of 
leralds,  to  create  practically  a  government  monopoly.  These  were  held,  in  so  far 
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as  mines  acquired  prior  to  1905  and  tax  paid  in  perpetuity  are  concerned,  to  bei 
unconstitutional  infringement  of  vested  property  rights.  (Annual  Bulletin,  1914, j 
p.  101.) 

Cuba: 

The  Supreme  Court  is  a  court  of  appeal,  decides  as  to  conflict  of  jurisdiction  of  infe¬ 
rior  courts,  takes  cognizance  of  litigation  in  which  the  nation,  provinces  or  municipali¬ 
ties  are  parties  inter  se,  decides  as  to  the  constitutionality  of  laws,  decrees  and  regula¬ 
tions  when  the  subject  of  controversy  between  litigants.  (Annual  Bulletin,  1914,1 
p.  104.)  i 

Mexico :  'I 

By  Article  101,  the  tribunals  of  the  Federation  shall  determine  all  controversies 
which  may  arise:  1,  on  account  of  laws  or  acts  of  any  authority  which  violates  indi-' 
vidual  guaraiTties;  2,  on  account  of  laws  or  acts  of  the  federal  authority  which  may 
invade  or  restrict  the  sovereignty  of  the  States;  3,  on  account  of  the  laws  or  acts  of  thei 
State  authorities  which  may  invade  the  sphere  of  federal  authorities.  (This  Article 
is  the  basis  of  the  famous  Mexican  Recurso  de  Amparo,  which  combines  the  features 

of  the  writ  of  habeas  corpus,  the  writ  of  error,  and  the  writ  of  certiorari.  Its  special 

operation  is  to  allow  recourse  in  all  cases  and  by  all  persons  to  the  Federal  Courts  foi 
relief  and  redress  against  any  act  of  any  authority,  judicial  or  administrative,^  wliich 
is  deemed  by  the  appellant  to  be  a  violation  of  individual  guaranties  or  the  rights  ol 
man.)  (Annual  Bulletin,  1914,  pp.  121-2.) 

Venezuela:  li 

The  Judicial  Power  consists,  for  the  nation,  of  a  Supreme  Federa,!  Court  of  sever 
members  called  the  Corte  Federal  y  de  Casacion,  which  has  original  jurisdiction  ir 
impeachment,  to  decide  as  to  the  constitutionality  of  laws  and  controversies  between  ^ 
States,  and  in  certain  cases  is  a  court  of  cassation.  (Annual  Bulletin,  1914,  p.  148.) 

The  Constitutions  of  Argentina  and  Brazil  contain  similar  provisions 
in  regard  to  judicial  power  (or  as  the  Virginia  school  headed  by, 
Jefferson  and  Madison  described  it  “Judicial  annulment’)  to  thetii 
system  prevailing  in  the  United  States.  (Annual  Bulletin,  191 4. | 

pp.  86,  89,  92.)  || 

V.  The  power  of  courts  to  refuse  to  execute  laws  because  they  are| 
in  conflict  with  some  law  which  in  the  language  of  the  German 
Imperial  Constitution  takes  precedence  over  them,  has  been  exer¬ 
cised  in  some  Continental  European  States  ever  since  the  Roman 
Empire. 

In  France  prior  to  the  Constitution  of  1791,  the  parliaments  oi 
judicial  high  courts  in  at  least  two  cases  declared  legislative  acts  oJ 
the  French  Kings  null  and  void.  (Coxe,  Judicial  Power  and  Un¬ 
constitutional  Legislation,  79-80,  82-3.) 

In  Germany  after  the  adoption  of  the  Imperial  Constitution  oi 
1871,  an  imperial  court  declared  a  Royal  Saxon  ordinance  to  be 
inoperative  because  of  an  inconsistent  imperial  law.  (Coxe,  91—3.) 
In  1887  a  German  imperial  court  declared  inoperative  a  German  State 
stamp  tax  law,  because  of  an  inconsistent  imperial  stamp  tax  law. 
(Coxe,  94.)  The  German  law  prior  to  the  present  Empire,  from  thei 
15th  century  to  1871,  recognized  the  right  of  the  then  Court  of  the 
Imperial  Chamber  to  subordinate  inconsistent  State  laws  or  regula¬ 
tions  to  the  law  of  the  Empire.  (Coxe,  104;  9  Alexander  HamiltoAS| 
Works;  80  Federalist,  p.  496;  Attorney  General  Randolph’s  argu¬ 
ment  in  Chisholm  v.  Georgia,  2  Dali.,  425.) 

Under  the  German  Constitution  there  is  a  strong  federal  council 
like  the  English  Privy  Council  and  like  the  Council  of  Revision 
which  was  proposed  by  James  Madison  in  the  Federal  Constitutional 
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convention;  in  some  cases  the  imperial  courts  enforce  the  precedence 
)f  imperial  legislation  over  State  legislation. 

Constitution  of  Germany,  Article  II.  *  *  * 

The  laws  of  the  Empire  shall  take  precedence  of  those  of  each  individual  State. 
Article  76.  *  *  * 

In  disputes  relating  to  constitutional  matters  in  those  states  of  the  union  whose 
institution  does  not  designate  an  authority  for  the  settlement  of  such  differences 
he  rederal  Council  shall,  at  the  request  of  one  of  the  parties,  attempt  to  bring  about 
n  adjustrnent,  and  if  this  cannot  be  done,  the  matter  shall  be  settled  by  imperial  law 
James  Federal  Constitution  of  Germany  (pp.  18,  42-3). 

Under  the  Koman  Empire  since  Justinian,  the  judges  were  ad- 
Qonished  to  permit  no  rescript,”  that  is  a  special  imperial  ukase, 
T  private  law  of  the  Emperor,  made  upon  the  ex  parte  petition  of  an 
Qterested  party,  “to  be  alleged  before  them,  which  seems  to  be  ad- 
erse  to  general  law  or  to  public  utility;  but  that  they  have  no  doubt 
hat  general  imperial  constitutions  are  to  be  observed  in  every  way.” 
P^e,  Judicial  Power  and  Unconstitutional  Legislation,  pp.  108-112.) 

During  the  middle  ages  while  the  Canon  Law  prevailed,  two  acts 
t  Parliament  and  part  of  the  Magna  Charta  of  England,  as  well  as 
lany  laws  of  continental  European  States,  were  declared  null  and 
Old  as  contrary  to  the  Canon  Law  or  to  the  liberties  of  the  Church 
.oxe  on  Judicial  Power,  pp.  122-31,  135-64;  Bonham’s  Case,  8 

oke  s  Pep.,  118a;  Prior  of  Castleacre  v.  Dean  of  St.  Stephen’s,  Year 
ook,  21  Henry  VII,  1.)  n  ^ 

The  Austrian  Constitution,  the  Belgian  Constitution,  the  French 
imstitution  of  1791,  and  the  Italian  Constitution  all  expressly  pro- 
bP  courts  from  refusing  to  execute  laws  or  otherwise  enforcing  the 
ndamental  law.  The  Swiss  Constitution  prohibits  the  courts  from 
fusing  to  execute  any  federal  law.  (Judge  Oscar  Hallam,  Judicial 
Dwer  to  Declare  Legislative  Acts  Void,  48  American  Law  Review 
:5-7.)  ’ 

Until  the  French  Revolution,  throughout  the  continent  of  Europe 
ibhcists  and  eminent  lawyers  everywhere  believed  that  the  law  of 
iture  or  law  of  God,  though  unwritten,  was  the  supreme  law,  and 
at  it  invalidated  all  inconsistent  human  laws. 

Haines,  American  Doctrine  of  Judicial  Supremacy,  18-24  34-7. 

So  in  France  before  1791.  Coxe  on  Judicial  Power,  79-83 
So  in  Germany  before  1871.  Coxe,  104-5. 

So  under  the  Roman  Empire.  Coxe,  108-112. 

During  the  middle  ages.  Canon  Law  or  ecclesiastical  liberties  was 
lid  superior  to  the  local  statute  law  on  the  continent. 

Coxe,  122-32. 

Mso  in  England. 

Coxe,  135-164. 

[n  Spain  the  Justiza,  or  constitutional  guardian  of  public  liberty 
'Aragon,  could  and  did  declare  any  act  of  Government  unlawful  as 
dtrary  to  the  fueros  or  liberties  of  Aragon,  until  the  execution  of 
Btiza  Lanuza  m  1591-2,  by  order  of  Philip  II. 

1  Prescott,  Reign  of  Charles  V,  143-5,  260-5. 

Robert  Ludlow  Fowler,  Supreme  Judicial  Power  in  Federal  Constitution,  29 
American  Law  Review,  723-5.  • 
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In  England  until  the  American  Revolution,  Magna  Charta  was 
deemed  superior  to  an  act  of  Parliament,  or  as  one  of  its  confirmations 
put  it  (Mcllwain  High  Court  of  Parliament  59,  65),  and  if  any 
statute  be  made  to  the  contrary,  that  shah,  be  holden  for  none,  i 
(Mcllwain  High  Court  of  Parliament,  54-65;  309-10.)  ^ 

Military  necessity  arising  from  the  change  of  public  opinion  result¬ 
ing  from  general  conscription  and  the  status  of  armed  cainps  intro¬ 
duced  by  the  conscription  into  every  large  continental  European 
State,  is  the  chief  cause  of  the  change  of  the  continental  European^ 
legal  view  point  from  the  altruistic  one  preceding  the  French  Revolu¬ 
tion,  to  the  selfish  and  materialistic  one  now  existing  m  so  manyj 

continental  countries.  ^  •  t^i  i.  d 

VI  By  1810,  when  the  Federal  Supreme  Court  m  Fletcher  v.  Peck, 

6  Cranch,  87,  held  a  State  law  unconstitutional,  courts  m  every  State 

except  Georgia,  New  Hampshire,  Tennessee,  and  Vermont  appear  to 
have  either  refused  to  enforce  or  else  to  have  held  that  it  would  be 

their  duty  to  refuse  to  enforce  State  laws  in  contravention  ot  or  in 
excess  of  the  State  or  Federal  constitutions. 


CONNECTICUT. 


1785.  In  Symsbury  case,  Kirby  (Conn.),  444,  447,  it  was  held 
that  an  act  of  the  General  Assembly  of  Connectmut  confirming  surveyoi 
Kimberly’s  line  ''operated  to  restrict  and  limit  the  western  extent  ol 
the  jurisdiction  of  the  town  of  Symsbury,  but  could  not  legally  operate 
to  curtail  the  land  before  granted  to  the  proprietors  of  the  town  ol 
Symsbury,  without  their  consent;  and  the  grant  to  Symsbury  bein^ 
prior  to  the  grant  made  to  the  towns  of  Hartford  and  Windsor,  undei 
which  the  defendant  claims,  we  are  of  opinion  the  title  of  the  lands 
demanded  is  in  the  plaintiffs.” 


KENTUCKY. 


1801.  In  Stidger  v.  Rogers,  2  Kentucky  Decisions,  52,  headnote 


An  act  of  the  leo-islature  which  authorizes  the  court  to  assess  the  value  of  property . 
whe?e?  prt  to  tfe  constitution,  the  assessment  could  only  b®  mad«.y.  1 

conflict  with  the  clause  of  the  constitution  which  provides  that  ^nal  hy  jury  shal 

be  as  heretofore,  and  the  right  thereof  remain  inviolate  nS^centuD 

An  act  of  the  leo-islature  which  authorizes  the  court  to  award  fllteen  per  centuD 

damages  for  the  non-performance  of  a  contract,  made  before  the  act  was  passed,  change 
the  obligation  of  the  contract,  and  is  void. 


MARYLAND, 


1802.  In  Whittington  v.  Polk,  1  Harris  &  Johnson  (Maryland)  j 
236,  241-6,  headnote:  ( 

An  act  of  assembly  repugnant  to  the  constitution  is  void:  The  court  have  a  ngh-. 
to  determine  an  act  of  aSembly  void  which  is  repugnant  to  the  constitution.  | 


MASSACHUSETTS. 


1786  In  Brattle  v.  Hinckley  and  in  Brattle  v.  Putnam,  7  Haryauj 
Law  Review,  415-7,  419-20;  2  Bancrofp  History  of  the  Consti  j 
tion,  473  (Letter  Cutting  to  Jefferson),  the  Supreme  Court  of  Mmss. 
chusetts  declared  void  statutes  pro-wdmg  that  m  ^ 

absentees  during  the  Revolutionary  War  to  recover  debts,  3udgmen, 
for  aU  interest  accruing  during  the  war  should  he  suspende 
further  action  of  the  legislature. 


XEW  YORK  STATE  BAR  ASSOCIATIOX. 


27 


XEW  JERSEY. 

1780.^  In  State  v.  Parkhurst,  9  Xew  Jersey  Law,  427,  the  court 
ay  (9  New  Jersey  Law,  444): 

At  an  early  period  of  our  government,  while  the  minds  of  men  were  yet  unbiased 
■y  party  prejudices,  this  question  was  brought  forward,  in  the  case  of  Holmes  and 
S  alton,  arming  on  what  was  then  called  the  seizure  laws.  There  it  had  been  enacted 
aat  the  trial  should  be  by  a  jury  of  six  men;  and  it  was  objected  that  this  was  not  a 
^^^tutional  jurj^;  and  so  it  was  held;  and  the  act  upon  solemn  argument  was 
djudged  to  be  unconstitutional,  and  in  that  case  inoperative.  And  upon  this  decision 
le  act,  or  at  least  that  part  of  it  which  relates  to  the  six  men  jury,  was  repealed  and  a 
jnstitutional  jurj’  of  twelve  men  substituted  in  its  place.  This,  then,  is  not  only  a 
idicial  decision,  but  a  decision  recognized  and  acquiesced  in  by  the  legislative  body 
:  the  state.  »  j 

1796: 

In  l^ter  daj  s,^in  the  case  of  Taylor  v.  Reading,  a  certain  act  of  the  legislature, 
issed  March,  1795,  upon  the  petition  of  the  defendants,  declaring  that  in  certain 
payments  made  in  continental  money  should  be  credited  as  specie,  was  by  this 

)urt  held  to  be  an  ex  post  facto  laWy  and  as  such  unconstitutional,  and  in  that  case 
loperative. 

And  with  this  decision  before  them  (for  the  act  was  made  pending  the  suit),  and  as 
humbly  conceive,  fally  acquiescing  therein  as  to  matter  c  f  principle,  the  legislature 
terwards,  m  Januarj*,  1797,  passed  another  act  for  the  relief  of  the  said  defendant 
eadi^,  m  another  way.  These  two  cases  in  Xew  Jersey,  *  *  *  both  after- 
&rds  brought  into  the  notice,  and  acquiesced  in,  and  if  I  may  so  say,  sanctioned  by 
e  legislature,  would  be  sufficient  to  rule  the  question. 

1804.  State  v.  Parkhuret,  9  New  Jersey  Law,  427,  442-4,  head- 
ite: 

The  Supreme  Coui't  has  power  to  declai'e  an  act  of  the  legislature  void  as  beino' 
ntrary  to  the  constitution.  ’  ® 

XEW  YORK. 

Rutgers  V.  TTaddington,  1  Thayer  Cases  on  Coiistitu- 
iiial  Law,  63,  68-/2,  the  ^layers  Court  of  the  City  of  New  Pork 
fused  to  execute  a  statute  authorizing  actions  of  trespass  by  the 
mers  of  houses  against  the  occupants  thereof  under  orders  of  the 
Ttish  commander-in-chief. 


XORTH  CAROLIXA. 


1787.  Bayard  v.  Singleton,  1  Martin  (North  Carolina),  42,  44-5, 
was  held  that  an  act  of  North  Carohna  passed  in  1785,  ^L’epuiring 
e  comT  to  dismiss  on  motion,  the  suits  brought  by  persons,  whose 

confiscated,  against  the  purchasers,  on  affidayit 
the  defendants  that  they  were  purchasers  from  the  comnnssioners 
confiscated  property,  is  unconstitutional  and  void.'’ 

1802.  In  Ogden  v.  Witherspoon,  2  Haywood  (North  Carolina), 
4-7,  syllabus : 


be  le^lature,  by  an  act  passed  in  1799,  declared  that  a  law  passed  in  1715  has 
Hinued  and  shall  contmue  in  force;  it  was  a  question  at  the  time  of  the  passage  of 
WT,  whether  the  act  of  1715  was  not  repealed  by  a  law  passed  in  1789- 

d  mat  the  determination  of  this  question  belonged  to  the  judiciar\^  and  not  to  the 
islatoe;  and  that  therefore  the  act  of  1799,  so  far  as  it  regards  this  question,  contra- 
tes  the  fourth  section  of  the  bill  of  rights  and  is  void. 


1805.  In  Trustees  of  the  University  v.  Foy,  5  iSforth  Carolina 
Murphey),  58,  81,  83-9,  it  was  held  that  a  Xorth  Carohna  act  of 
i?  legislative  grants  made  in  1789  and  1794  of  all 

heated  and  confiscated  propertv  to  the  University  of  North  Caro- 
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lina,  and  reverting  the  granted  property  to  the  State,  was  void,  being  I 
in  violation  of  the  State  Bill  of  Rights. 

OHIO.  Jl 

1807-8.  In  Ohio  the  Court  of  Common  Pleas  for  the  third  circuit:; 
constituting  a  majority  of  the  State  Supreme  Court,  held  a  State  la^^ 
of  1805,  giving  jurisdiction  to  justices  of  the  peace  in  cases  exceeding 
$20,  unconstitutional  as  impairing  the  constitutional  right  of  trial  bjff 
jury.  One  of  the  judges  was  thereafter  elected  governor,  and 
attempt  continued  through  two  legislative  sessions  to  impeach  al^p 
three  of  them  failed.  (1  Chase’s  Statutes  of  Ohio,  1833,  pp.  38-40  1 
Cooley  Constitutional  Limitations,  7th  ed.,  229—30,  note.) 

PENNSYLVANIA. 

1793.  Austin  v.  University  of  Pennsylvania,  1  Yeates 
260-1 ,  headnote :  \ | 


The  act  of  assembly  vesting  Isaac  Austin  with  a  messuage,  etc.,  passed  6th  August  j, 
1784,  adjudged  to  be  unconstitutional. 


^  - o - 

1799.  In  Respublica  v.  Duquet,  2  Yeates  (Pa.),  493,  501,  th( 
Supreme  Court  of  Pennsylvania  asserted  the  power  of  the  judicial 

to  declare  a  law  unconstitutional. 

1808.  In  Emerick  v.  Harris,  1  Binney  (Pa.),  416,  419-23,  425 
the  Supreme  Court  of  Pennsylvania  again  asserted  the  power  oi  th< 
judiciary  to  decide  upon  the  constitutionality  of  State  laws. 


RHODE  ISLAND. 


1786.  In  Trevett  v.  Weeden,  Cooley  Constitutional  Limitations 
7th  ed  p.  229;  1  Thayer  Cases  on  Constitutional  Law,  73-4;  ! 
Chandler’s  Criminal  Trials,  269-350,  the  Superior  Court  of  Rhodn 
Island  refused  to  execute  a  State  law  imposing  a  penalty  upon  ever  , 
person  who  refused  to  receive  State  bills  in  payment  for  article: 
offered  for  sale,  or  should  make  distinction  in  value  between  Stat 
bills  and  silver  and  gold. 


SOUTH  CAROLINA.  j 

1789.  In  Ham  v.  M’Claws,  1  Bay  (South  Carolina),  93,  98,  it  wa 
held  that  a  State  statute  of  1788  forfeiting  any  negro  imported  inti 
South  Carolina  except  from  another  State,  and  when  owned  by 
citizen  of  the  United  States,  was  nuU  and  void.  ,  ^ 

1805.  In  White  v.  Kendrick,  1  Brevard  (South  Carolina),  469 

470-3,  headnote: 

The  act  of  assembly  of  1801,  extending  the  jurisdiction  of  justices  of  the  peace  t 
thirty  dollars,  was  adjudged  to  be  unconstitutional. 


TENNESSEE. 


1807.  In  Miller’s  Lesee  v.  Holt,  1  Overton,  242,  244-5,  it  was  hel< 
that  Tennessee  had  no  right  to  pass  an  act  perfecting  titles  withu 
what  had  been  North  Carolina. 
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VIRGINIA. 

1778.  In  May,  1778,  an  act  of  Virginia  attainted  one  Phillips  unless 
he  should  render  himself  to  justice  within  a  limited  time;  after  the 
time  expired  he  was  taken  and  brought  before  the  court  to  receive 
sentence  of  execution  pursuant  to  the  attainder.  But  the  court  held 
the  attainder  invalid,  and  he  was  put  upon  his  trial  according  to  due 
orocess  of  law.  (1  Tucker’s  Blackstone,  ed.  1803,  p.  293,  appendix* 
)  Political  Science  Quarterly,  235.) 

I  1782.  In  Commonwealth  v.  Caton,  8  Virginia  (4  Call),  5,  8,  16-20, 
't  was  held  that  a  resolution  of  the  house  of  delegates,  without  the 
•onsent  of  the  senate,  pardoning  three  persons  condemned  for  trea- 
on,  was  unconstitutional,  inoperative  and  void. 

I  1788.  In  case  of  the  judges,  8  Virginia  (4  Call),  135,  142-6,  151, 
it  was  held  that  the  legislature  had  no  power  under  the  State  Con- 
ititution  to  reduce  the  number  of  judges  of  the  Court  of  Appeals 
i*ut  could  remove  all  the  officers  of  the  court.  ’ 

1792.  Turner  v.  Turner,  8  Virginia  (4  Call),  234,  237-8,  headnote: 
Ex  post  facto  laws  ar©  contrary  to  the  principles  of  the  constitution. 

,  1793.  In  Page  v.  Pendleton,  Wythe,  Virginia  Chancerv,  211,  213-8, 
leadnote:  ' 

debt  due  to  a  British  creditor  was  not  discharged  by  payment  in  paper  money 
ito  the  loan  office,  under  the  act  of  1788,  which  enacted  that  such  payments  should 
l^ve  that  effect. 

1793.  In  Kamper  v.  Hawkins,  1  Virginia  Cases,  20,  23-8,  it  was 
eld  that  a  statute  requiring  judges  of  the  District  Courts  to  exercise 
iiso  the  functions  of  the  Court  of  Chancery  was  unconstitutional. 

^  GEORGIA,  NEW  HAMPSHIRE,  TENNESSEE  AND  VERMONT. 

1 'V  ermont  held  that  a  State  court  had  power  to  declare  a  State  law 
^constitutional  in  1814  (Dupy  v.  Wickwire,  1  D.  Chipman,  237 
p-9);  New  Hampshire  in  1826  (Woart  v.  Winnick,  3  N.  H.,''473)- 
tennessee  m  1836  (Union  Bank  v.  State,  17  Tenn.,  490)  and  Georgia 
\  1848  (Flint  River  Steamboat  Co.  v.  Foster,  5  Georgia,  194,  204-5). 
i  The  principal  judicial  opponent  of  Chief  Justice  Marshall  was  Chief 
.iistice  Gibson  of  Pennsylvania,  who  as  late  as  1825  contended  that 
hue  it  was  the  duty  of  the  judiciary  to  refuse  to  execute  any  law, 
ate  or  Federal,  that  was  in  violation  of  the  Federal  Constitution, 
'had  no  right  to  refuse  to  execute  a  State  law  which  was  in  contra- 
hntion  of  the  State  Constitution.  (Eakin  v.  Raub,  12  Sergeant  & 
lawle,  345-58,  Gibson,  J.)  ^ 

In  Norris  p.  Clynier,  2  Pa.  State,  277,  281  (1845),  Chief  Justice 
I  bson  concurred  with  Chief  Justice  Marshall’s  views,  saying  (281): 

4  have  changed  ffiat  opinion  for  two  reasons.  The  late  [State  Constitutional]  Con- 
tition,  by  their  ^lence,  sanctioned  the  pretensions  of  the  courts  to  deal  freely  with 
M  acts  of  the  legislature;  and  from  experience  of  the  necessity  of  the  case. 

I VH.  Thomas  Jefferson,  Samuel  Adams  and  Patrick  Henry,  the 
hders  of  the  radicals  and  fathers  of  the  bill  of  rights  embodied  in 
ffist  to  the  tenth  amendments,  aU  believed  it  was  the  duty  of 
IB  judiciary  to  refuse  to  execute  laws  in  excess  of  or  in  contraven- 
In  of  the  constitution,  and  particularly  to  enforce  the  biU  of  rights. 
As  Jefferson  put  it,  a  constitutional  bill  of  rights  was  necessarv, 
llcause  of  “the  legal  check  which  it  puts  into  the  hands  of  the 
^liciary.” 
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5  Jefferson’s  works  (Ford  ed.),  80-1: 

In  the  arguments  in  favor  of  a  declaration  of  rights,  you  omit  one  which  has  ^ea 
weight  vfith  me,  the  legal  check  which  it  puts  into  the  hands  of  the  judiciary,  ilu 
is  a  body  which  if  rendered  independent  and  kept  strictly  to  their  own  departmerj 
merits  great  confidence  for  their  learning  and  integrity.  In  fact  what  degree  of  cor 
fidence  would  be  too  much  for  a  body  composed  of  such  men  as  Wythe,  Blair  an  | 
Pendleton? 

Samuel  Adams,  in  his  speech  in  the  Massachusetts  convention  i 
support  of  the  constitution,  which  turned  the  tide  in  that  conventio; 
in  favor  of  its  ratification,  said  (2  Elliots  Debates,  131).  1 

It  removes  a  doubt  which  many  have  entertained  respecting  the  matter  and  givfj 
assurance  that,  if  any  law  made  by  the  federal  government  shall  be  extended  beyon , 
the  power  granted  by  the  proposed  Constitution,  and  inconsistent  with  the  constj 
tution  of  this  State,  it  will  be  an  error,  and  adjudged  by  the  courts  of  law  to  be  voKj 

Patrick  Henry,  3  Elliot’s  Debates  (Virginia  Convention),  sai' 
(pp.  324-5): 

The  honorable  gentlemen  did  our  judiciary  honor  in  saying  that  they  had  firmne 
to  counteract  the  legislature  in  some  cases.  Yes,  sir,  our  judges  opposed  the  acts 
the  legislature.  We  have  this  landmark  to  guide  us.  They  had  fortitude^to  deda 
that  they  were  the  judiciary,  and  would  oppose  unconstitutional  acts.  ^ 
take  it  as  the  highest  encomium  on  this  country that  the  acts  of  the  legislature, 
unconstitutional,  are  liable  to  be  opposed  by  the  judiciary. 

Patrick  Henry  (Virginia  Convention),  3  Elliot’s  Debates,  539-4 


In  what  a  situation  will  your  judges  be,  when  they  are  sworn  to  preserve  the  Co 
Btitution  of  the  State  and  of  the  general  government!  If  there  be  a  concuiTent  di 
pute  between  them,  which  will  prevail?  They  cannot  serve  two  masters  strugglii 
for  the  same  object.  The  laws  of  Congress  being  paramount  to  those  of  the  state 
and  to  their  constitutions  also,  whenever  they  come  in  competition,  the  judges  mu 
decide  in  favor  of  the  former.  *  *  *  The  judiciary  are  the  sole  protection  again 

a  tyrannical  execution  of  the  laws.  *  *  *  When  Coiigress,  by  virtue  of  tl 
sweeping  clause,  will  organize  these  courts,  they  cannot  depart  from  the  Oonstit 
tion’  and  their  laws  in  opposition  to  the  Constitution  would  be  void.  It  Congrei 
under  the  specious  pretence  of  pursuing  this  clause,  altered  it,  and  prohibited  appeq 
as  to  fact,  the  federal  judges,  if  they  spoke  the  sentiments  of  independent  men,  wou 
declare  their  prohibition  nugatory  and  void. 


4  Jefferson’s  Works  (Letter  to  James  Madison,  Dec.  20, 1787) ,  476 


Let  me  add  that  a  bill  of  rights  is  what  the  people  are  entitled  to  against  eve 
government  on  earth,  general  or  particular,  and  what  no  just  government  shou 
refuse,  or  rest  on  inferences 


5  Jefferson’s  Works  (Letter  to  William  Rutledge,  Feb.  2,  1788), 


I  am  glad  to  hear  that  our  new  constitution  is  pretty  sure  of  being  accepted 
states  enough  to  secure  the  good  it  contains,  and  to  meet  such  opposition  in  soi 
others  as  to  give  us  hopes  it  will  be  accommodated  to  them  by  the  amendment  of 
most  glaring  faults,  particularly  the  want  of  a  declaration  of  rights. 

5  Jefferson’s  Works  (Letter  to  James  Madison,  Feb.  6,  1788),  5: 


i 


I  am  glad  to  hear  that  the  New  Constitution  is  received  with  favor.  _  I  sincere  ,j 
wish  that  the  nine  first  conventions  may  receive  and  the  four  l^t  reject  it  i 
former  will  receive  it  finally,  while  the  latter  will  oblige  them  to  otfer  a  declaration 
rights  in  order  to  complete  the  union.  We  shall  thus  have  all  its  good,  and  cure 

principal  defect. 


5  Jefferson’s  Works  (Letter  to  James  Madison,  July  31,  1788),  4  ^ 


I  sincerely  rejoice  at  the  acceptance  of  our  new  constitution  by  nine  states  b 
a  good  canvas,  on  which  some  strokes  only  want  retouching^^  ■ 

are  sufficiently  manifested  by  the  general  voice  from  North  to  South,  which  calls 

a  bill  of  rights. 
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Id.,  47: 

I  nope  therefore  a  bill  of  rights  will  be  formed  to  guard  the  people  against  the 
federal  government,  as  they  are  already  guarded  against  their  state  governments  in 
most  instances. 

5  Jeflerson’s  Works  (Letter  to  Francis  Hopkinson,  March  13 
1789),  76-7: 


I  ^  I  appro^  ed,  from  the  hist  moment,  of  the  great  mass  of  what  is  in  the  new  constitu- 
,  tion.  *  *  *  Y’hat  I  disapproved  from  the  first  moment  also  was  the  want  of  a  bill 
of  lights  to  guard  liberty  against  the  legislative  as  well  as  executive  branches  of  the 
government,  that  is  to  say  to  secure  freedom  in  religion,  freedom  of  the  press,  freedom 
from  monopolies,  treed om  fiom  unlawful  imprisonment,  freedom  from  a  permanent 
military,  and  a  trial  by  jury  in  all  cases  determinable  bv  the  laws  of  the  land.  I  dis- 
j  approved  also  the  perpetual  reeligibility  of  the  President.  *  *  *  My  first  wish 
was  that  the  nine  first  conventions  might  accept  the  constitution,  as  the  means  of 
securing  to  us  the  great  mass  of  good  it  contained,  and  that  the  four  last  might  reject  it 
as  the  means  of  obtaining  amendments.  But  I  was  corrected  in  this' wish  the  moment 
.1  S8;W^  tii6  much  better  plan  of  ]\Xassachiisetts  and.  which  had  never  occurred  to  me 
With  respect  to  the  declaration  of  rights  I  suppose  the  majority  of  the  United  States 
are  of  my  opimon:  for  I  apprehend  all  the  anti  federalists,  and  a  verv  respectable 
proportion  of  the  federalists  tnink  that  such  a  declaration  should  now  be  annexed. 
The  enlightened  part  of  Europe  have  given  us  the  greatest  credit  for  inventinc^  this 
instrument  of  security  for  the  rights  of  the  people  *  *  *.  ® 


5  Jefferson’s  Works  (Letter  to  Noah  Webster,  Dec.  4,  1790) 
:254~5:  ’ 


; 


I  The  purposes  of  society  do  not  require  a  surrender  of  all  our  rights  to  our  ordinary 
|overnors:  that  there  are  certain  portions  of  right  not  necessary"  to  enable  them  to 
:arrv  on  an  effective  go\  eminent,  and  w-hich  experience  has  nevertheless  proved  thev 
vill  be  constantly  encroaching  on,  if  subrnitted  to  them:  that  there  are  also  certain 
.^ces  which  experience  has  proved  peculiarly  efficacious  against  wrong,  and  rarelv 
)bstructi\e  of  right,  which  yet  the  governing  powers  have  ever  shown  a  disposition 
;o  weaken  and  remove.  *  *  *  ^ 

These  fences  against  wrong,  which  they  meant  to  exempt  from  the  power  of  their 
r  instrurnents  called  declarations  of  rights  and  constitutions:  and  as  they 

lid  this  by  conventions  which  they  appointed  for  the  express  purpose  of  reservinc^ 
ihese.  righds,  and  of  delegating  others  to  their  ordinary  legislative,  executive  and 
udiciary  bodies,  none  of  the  reserved  rights  can  be  touched  without  resorting  to  the 
jeople  to  appoint  another  convention  for  the  express  purpose  of  permitting  it. 


6  Jefferson’s  Works  (Letter  to  President  Washington,  Sent 
.792),  104-5:  ^  ^ 


9, 


No  man  in  the  United  States  I  suppose,  approved  of  every  title  in  the  Constitution- 
10  one,  I  believe  approved  more  of  it  than  I  did.  *  *  *  Myobjectiontothecon- 
titution  was  that  it  wanted  a  bill  of  rights.  *  *  *  Colo  Hamilton’s  was  that  it 
rantecl  a  king  and  bouse  of  lords.  The  sense  of  America  has  approved  my  objection 
nd  added  the  bill  of  rights,  not  the  king  and  lords.  I  also  thought  a  longer  term  of 
ervice,  insusceptible  of  renewal  would  have  made  a  president  more  independent. 

lycountty  has  thought  otherwise,  and  I  have  acquiesced  implicitly.  *  *  *  Not- 

wthstandmg  my  wish  for  a  bill  of  rights,  my  letters  stronglv  urged  the  adoption  of 
he  constitution,  by  mne  states  at  least,  to  secure  the  good  it  contained.  I  at  first 
best  method  of  securing  the  bill  of  rights  would  be  for  four  states  to 
lold  oh  till  such  a  bill  should  be  agreed  to.  But  the  moment  I  saw  Mr  Hancock’s 
Reposition  to  pass  the  constitution  as  it  stood,  and  give  perpetual  instructions  to  the 
fepresentatives  of  every  state  to  insist  on  a  bill  of  rights,  I  acknowledged  the  superioritv 
If  his  plan,  and  advocated  universal  adoption. 


5  Madison’s  Works  (Letter  to  Thomas  Jefferson,  Oct.  24  1787 
mclosing  a  copy  of  the  constitution),  22-3:  ' 


The  due  partition  of  power  between  the  general  and  local  governments  was  per- 
aps  R  ail’  the  most  nice  and  difficult.  A  few  contended  for  an  entire  abolition  of 
le  fetates;  some  for  indefinite  power  of  legislation  in  the  congress,  with  a  negative 
n  tne  laws  ot  the  states;  some  for  such  a  power  without  a  negative;  some  for  a  limited 
'  of  legislation,  with  such  a  negative;  the  majority  finally  for  a  limited  power 
itnout  the  negative.  The  question  with  regard  to  the  negative  underwent  repeated 
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discussions  and  was  finally  rejected  by  a  bare  majority.  As  I  formerly  intimated  to 
Vou  my  opinion  in  favor  of  this  ingredient,  I  will  take  this  occasion  of  explaining 
myself  on  the  subject.  Such  a  check  on  the  states  appears  to  me  necessary. 

1.  to  prevent  encroachments  on  the  general  authority. 

2*.  to  prevent  instability  and  injustice  in  the  legislation  of  the  states. 


1  Kt  such  a  over  the  parts  our  system  involves  the  evil 

of  imneria  in  imperio.  If  a  complete  supremacy  somewhere  is  not  necessary  in  every 
sociX  a  contrSling  power  at  least  is  so,  by  which  the  general  authority  “ay  be 
defended  against  encroachments  of  the  subordinate  authorities  and  J 

latter  may  be  restrained  from  encroachments  on  each  other.  If  the  supremacy  of 
the  British  Parliament  is  not  necessary  as  has  been  contended,  for  the  harmony  of 
that  Empire-  it  is  evident  I  think  that  without  the  royal  negative  or  some  equivalent 
control  the  unity  of  the  system  would  be  destroyed.  The  want  of  some  such  pro¬ 
vision  seems  to  have  been  mortal  to  the  ancient  confederacies,  and  to  be  the  disease 

of  the  modern. 


Id.,  26-8: 


It  mav  be  said  that  the  judicial  authority,  under  our  new  system  will  keep  the 
states  within  tLir  proper  limits,  and  supply  the  place  of  a  negative  on  their  laws. 
Thfa^wS  is  that  it  is  more  convenieh"^  to  prevent  the  passage  of  a  law  than  to 
declarmoid  after  it  is  passed;  that  this  will  be  particularly  the  case,,  where  the 
law  alUeies  individuals,  who  may  be  unable  to  support  an  appeal  agmnst. a  state 
to  thi  sunremrjndidary  that  a  state  which  would  violate  the  legislative  rights  o 
jL  UnTon  woiid  not^be  very  ready  to  obey  a  judicial  decree  in  support  of 

^2  A  constitutional  negative  on  the  laws  of  the  states  seems  equally  necessary  to 
secure  inSu^^^^^^  on  then  rights.  The  mutability  of  the 

laws  of  the^  to  be  a  serious  evil.  The  injustice  of  them  has  been  so 

freauent  and  so  flagrant  as  to  alarm  the  most  stedfast  friends  of  Republicanism, 
am^nersuaded  I  do^  not  err  in  saying  that  the  evils  issuing  from  these  sources  co_ 
tributed  more  to  that  uneasiness  which  produced  the  convention,  and 
liblic  mind  for  a  general  reform,  than  those  which  accrued  to_  our  i^aUonal  ch^ 

Ld  interest  from  the  inadequacy  of  the 

rpform  therefore  which  does  not  make  provision  for  private  rights,  must  be 
allv  defective.  The  restraints  against  paper  emissions,  and  violations  of  contracts 
nrp^not  sufflcient  Supposing  them  to  be  effectual  as  far  as  they  go, _  they  are  shOTl 
of  the  mark  Injustice^ay  be  effected  by  such  an  infinitude  of  legislative  ©^pedi 
ents  that  where  the  disposition  exists  it  can  only  be  controlled  by  some 
which  reaches  all  cases  whatsoever.  The  partial  provision  made,  supposes  the  dis 

position  which  will  evade  it.  ^  ^ 

5  Madison’s  Works  (Speech  on  Amendments  to  the  Constitution 

June  8,  1789),  380-1; 


Tn  the  declaration  of  rights  which  that  country  Great  Britain  has  established 
the  truth  is  “ave  gone  no  farther  than  to  raise  a  barrier  against  the  power  o) 
the  Crown  the  power  of  the  legislature  is  left  altogether  indefinite.  *,  Ye 

theh  Magna  Ch^rta  does  not  contain  any  one  provision  for  die  security  of  those 

have  thought  it  necessary  to  raise  barriers  against  “X^are'^ShS^ 

r=:s  :fweVa“  Se'PetrS 

of  them  are  rather  unimportant,  yet,  upon  the  whole,  they  will  have  a  samt  ) 
tendency. 


Id.,  385: 


^  coiri  it  iiTinpcessarv  to  load  the  constitution  with  this  provisioi  j 

(a  ifhtsf  bec^L  Tt  wTs  S  effectual  in  the  constitution  of  the^^  j 

ticSar  states  It  true,  there  are  a  few  particular  states  in  which  some  of  the  mos  , 

?htStyf£rf  ™ 
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would  be  enforced;  because  the  state  legislatures  will  jealously  and  closely  watch 
the  operations  of  this  government,  and  be  able  to  resist  with  more  effect  every  assump¬ 
tion  of  power,  than  any  other  power  on  earth  can  do;  and  the  greatest  opponents  to 
a  federal  government  admit  the  state  legislatures  to  be  sure  guardians  of  the  peoples 
liberty.  I  conclude,  from  this  view  of  the  subject,  that  it  will  be  proper  in  itself, 
and  highly  politic,  for  the  tranquillity  of  the  public  mind,  and  the  stability  of  the 
government,  that  we  should  offer  something,  in  the  form  I  have  proposed,  to  be  in¬ 
corporated  in  the  system  of  government,  as  a  declaration  of  the  rights  of  the  people. 

VIII.  AU  the  framers  of  the  constitution,  who  have  expressed 
their  opinions  on  the  subject  (except  four,  one  of  whom  subsequently 
changed  his  views  and  agreed  with  the  majority)  approved  of  the 
judiciary  refusing  to  execute  acts  in  excess  of  or  in  contravention  of 
the  federal  constitution. 

Alexander  Hamilton,  The  Federalist,  No.  78  (9  Hamilton’s  Works, 
Lodge’s  ed.,  484-6); 

The  complete  independence  of  the  courts  of  justice  is  peculiarly  essential  in  a 
limited  constitution.  By  a  limited  constitution,  I  understand  one  which  contains 
certain  specified  exceptions  to  the  legislative  authority;  such,  for  instance,  as  that  it 
shall  pass  no  bills  of  attainder,  no  ex  post  facto  laws,  and  the  like.  Limitations  cf  this 
kind  can  be  preserved  in  practice  no  other  way  than  through  the  medium  of  courts  of 
justice,  whose  duty  it  must  be  to  declare  all  acts  contrary  to  the  manifest  tenor  <  f  the 
constitution  void.  Without  this,  all  the  reservations  of  particular  rights  or  privileges 
would  amount  to  nothing. 

Some  perplexity  respecting  the  rights  of  the  courts  to  pronounce  legislative  acts 
void,_  because  contrary  to  the  constitution,  has  arisen  from  an  imagination  that  the 
doctrine  would  imply  a  superiority  of  the  judiciary  to  the  legislative  power.  *  *  * 

There  is  no  position  which  depends  on  clearer  principles,  than  that  every  act  of 
a  delegated  authority,  contrary  to  the  tenor  of  the  commission  under  which  it  is  exer¬ 
cised,  is  void.  No  legislative  act,  therefore,  contrary  to  the  constitution,  can  be  valid. 
To  deny  this,  would  be  to  affirm,  that  the  deputy  is  greater  than  his  principal;  that 
the  servant  is  above  his  master;  that  the  representatives  of  the  people  are  superior 
to  the  people  themselves;  that  men  acting  by  virtue  of  powers,  may  do  not  only  what 
ifcheir  powers  do  not  authorize,  but  what  they  forbid.  *  *  * 

The  interpretation  of  the  laws  is  the  proper  and  peculiar  province  of  the  courts.  A 
i2onstitution  is,  in  fact,  and  must  be  regarded  by  the  judges,  as  a  fundamental  law. 
It  therefore  belongs  to  them  to  ascertain  its  meaning,  as  well  as  the  meaning  of  any 
[particular  act  proceeding  from  the  legislative  body. 

;  If  there  should  happen  to  be  an  irreconcileable  variance  between  the  two,  that 
which  has  the  superior  obligation  and  validity  ought,  of  course,  to  be  preferred;  or, 
n  other  words,  the  constitution  ought  to  be  preferred  to  the  statute,  the  intention 
l)f  the  people  to  the  intention  of  their  agents. 

;  Nor  does  this  conclusion  by  any  means  suppose  a  superiority  of  the  judicial  to  the 
legislative  power.  It  only  supposes  that  the  power  of  the  people  is  superior  to  both; 
Imd  that  where  the  will  of  the  legislature,  declared  in  its  statutes,  stands  in  opposi- 
ion  to  that  of  the  people,  declared  in  the  constitution,  the  judges  ought  to  be  gov- 
|;rned  by  the  latter  rather  than  the  former.  They  ought  to  regulate  their  decisions 
iy  the  fundamental  laws,  rather  than  by  those  which  are  not  fundamental. 

!  James  Madison,  5  Elliotts  Debates,  355-6: 

;  Mr.  Madison  thought  it  clear  that  the  legislatures  were  incompetent  to  the  pre¬ 
ssed  changes.  These  changes  would  make  essential  inroads  on  the  state  constitu- 
ions;  and  it  would  be  a  novel  and  dangerous  doctrine,  that  a  legislature  could 
hange  the  constitution  under  which  it  held  its  existence.  *  *  *  He  considered 
he  difference  between  a  system  founded  on  the  legislatures  only,  and  one  founded 
in  the  people,  to  be  the  true  difference  between  a  league  or  treaty,  and  a  constitu- 
ion.  *  *  *  In  point  of  political  operation,  there  were  two  important  distinc- 
ions  in  favor  of  the  latter.  First,  a  law  violating  a  treaty  ratified  by  a  pre-existing 
iw  might  be  respected  by  the  judges  as  a  law,  though  an  unwise  or  perfidious  one. 
i.  law  violating  a  constitution  established  by  the  people  themselves  would  be  coa- 
'idered  by  the  judges  as  null  and  void.  Secondly,  the  doctrine  laid  down  by  the 
iw  of  nations  in  the  case  of  treaties  is,  that  a  breach  of  any  one  article  by  any  of  the 
arties  frees  the  other  parties  from  their  engagements. 

S.  Doc.  941,  63-3 - 3 
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In  the  case  of  a  union  of  people  under  one  constitution,  the  nature  of  the  pact  has 
•always  been  understood  to  exclude  such  an  interpretation.  (See  also  2  Farrand 
Records  of  the  Federal  Convention,  92-3.) 


(li 
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James  Madison,  5  Elliot’s  Debates,  321: 

Mr  Madison  considered  the  negative  on  the  laws  of  the  States  as  essential  to  the 
officacy  and  security  of  the  general  government.  The  necessity  of  a  general  govern¬ 
ment  proceeds  from  the  propensity  of  the  states  to  pursue  their  particular  interests, 
in  opposition  to  the  general  interest.  This  propensity  will  continue  to  disturb  the 
system  unless  effectually  controlled.  *  *  *  They  will  pass  laws  which  will  accom¬ 

plish  their  injurious  objects  before  they  can  be  repealed  by  the  general  legislature, 
or  set  aside  by  the  national  tribunals.  *  *  *  In  Rhode  Island,  the  judges  who 
refused  to  execute  an  unconstitutional  law  were  displaced;  and  others  substituted 
by  the  legislature,  who  would  be  the  willing  instruments  of  the  wicked  and  arbitrary 
plans  of  their  masters.  (See  also  2  Farrand,  27-28.) 

James  Madison,  5  Elliot’s  Debates,  164: 

An  association  of  the  judges  in  his  revisionary  function  would  both  double  the 
advantage  and  diminish  the  danger.  It  would  also  enable  the  judiciary  dej^rtment 
the  better  to  defend  itself  against  legislative  encroachments.  (See  also  1  larrand, 

138.) 


li 
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5  Elliot’s  Debates,  344--5:  T 

It  would  be  useful  to  the  judiciary  department  by  giving  it  an  additional  oppor- 
tunity  of  defending  itself  against  legislative  encroachments.  (See  also  2  Farrand,  74.)  ■  J 

James  Madison  (Virginia  Convention),  3  Elliot’s  Debates,  532:  ; 

The  first  class  of  cases  to  which  its  jurisdiction  extends  are  those  which  may  arise  ;  ^ 
under  the  constitution;  and  this  is  to  extend  to  equity  as  well  as  law.  It  may  be  a 
misfortune  that,  in  organizing  any  government,  the  explication  of  its  authority  should 
be  left  to  any  of  its  coordinate  branches.  There  is  no  example  in  any  country  where 
it  is  otherwise.  There  is  a  new  policy  in  submitting  it  to  the  judiciary  of  the  united 
:States  That  causes  of  a  federal  nature  will  arise,  will  be  obvious  to  every  gentleman  ;  ■ 
who  will  recollect  that  the  states  are  laid  under  restrictions,  and  that  the  rights  ot 
union  are  secured  by  these  restrictions. 

WiUiam  R.  Davie,  4  Elliot’s  Debates  (North  Carolina  Convention), 


155-6: 


For  my  own  part,  I  know  of  but  two  ways  in  which  the  laws  can  be  executed  by 
any  government.  If  there  be  any  other,  it  is  unlmown  to  me.  The  first  mode  is 
coercion  by  military  force,  and  the  second  is  coercion  through  the  judiciary.  Witn 
respect  to  coercion  by  force,  I  shall  suppose  that  it  is  so  extremely  repugnant  fo  the 
principles  of  justice  and  the  feelings  of  a  free  people  that  no  man  will  support  it. 
It  must  in  the  end,  terminate  in  the  destruction  of  the  liberty  of  the  people.  1 1 
take  it, ’therefore,  that  there  is  no  rational  way  of  enforcing  the  laws,  but  by  the 
instrumentality  of  the  judiciary.  From  these  premises  we  are  left  only  to  consider 
Row  far  the  jurisdiction  of  the  judiciary  ought  to  extend.  It  appears  to  me  that  the 
judiciary  ought  to  be  competent  to  the  decision  of  any  question  arising  out  ot  the  , 
constitution  itself.  *** 

It  is  necessary  in  all  governments,  but  particularly  in  a  federal  government,  that 
its  judiciary  should  be  competent  to  the  decision  of  all  questions  arising  out  of  the  j 
constitution.  *  *  *  Without  a  judiciary,  the  injunctions  of  the  constitution  , 
may  be  disobeyed,  and  the  positive  regulations  neglected  or  contravened,  j 

John  Dickinson  (2  Farrand,  The  Records  of  the  Federal  Conven- 


tion,  299): 

Mr.  Dickenson  was  strongly  impressed  with  the  remark  of  Mr.  Mercer  as  to  the 
power  of  the  judges  to  set  aside  the  law.  He  thought  no  such  power  ought  to  exist. 
He  was  at  the  time  at  a  loss  what  expedient  to  substitute.  The  judiciary  of  Aragon  he 
observed  became  by  degrees  the  law  giver. 

In  one  of  his  Fabius  letters  written  in  advocacy  of  the  constitution 
in  1788,  Dickinson  says  (Ford  Pamphlets  on  the  Constitution,  184): 

In  the  president,  and  the  federal  independent  judges,  so  rnuch  concern^  in  the 
execution  of  the  laws,  and  in  the  determination  of  their  constitutionality,  the  sover- 
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eignties  of  the  several  states  and  the  people  of  the  whole  union,  may  be  considered 
as  conjointly  represented. 

Oliver  Ellsworth,  2  Elliot’s  Debates  (Connecticut  Convention),  196: 

This  constitution  defines  the  extent  of  the  powers  of  the  general  government.  If 
the  general  legislature  should  at  any  time  overleap  their  limits,  the  judicial  depart¬ 
ment  is  a  constitutional  check.  If  the  United  States  go  beyond  their  powers,  if 
they  make  a  law  which  the  constitution  does  not  authorize,  it  is  void;  and  the  judicial 
power,  the  national  judges,  who,  to  secure  their  impartiality,  are  to  be  made  inde¬ 
pendent,  will  declare  it  to  be  void.  On  the  other  hand,  if  the  states  go  beyond  their 
limits,  if  they  make  a  law  which  is  a  usurpation  upon  the  general  government,  the 
law  is  void;  and  upright,  independent  judges  will  declare  to  it  be  so.  (See  also  3 
Farrand,  240-1.) 

5  Elliot’s  Debates,  462-3 : 

Mr.  Gouverneur  Morris  thought  the  precaution  as  to  ex  post  facto  laws  unnecessary, 
Dut  essential  as  to  bills  of  attainder. 

Mr.  Ellsworth  contended,  that  there  was  no  lawyer,  no  civilian,  who  would  not  say 
hat  ex  post  facto  laws  were  void  of  themselves.  It  cannot,  then,  be  necessary  to  pro- 
libit  them. 

Mr.  Wilson  was  against  inserting  anything  in  the  constitution  as  to  ex  post  facto  laws. 
It  will  bring  reflections  on  the  constitution,  and  proclaim  that  we  are  ignorant  of  the 
irst  principles  of  legislation,  or  are  constituting  a  government  that  will  be  so.  *  *  * 
Mr.  Carroll  remarked,  that  experience  overruled  all  other  calculations.  It  had 
)roved  that,  in  whatever  light  they  might  be  viewed  by  civilians  or  others,  the  state 
egislatures  had  passed  them,  and  they  had  taken  effect.  *  *  * 

Mr.  Williamson.— Such  a  prohibitory  clause  is  in  the  Constitution  of  North  Carolina; 
nd  though  it  has  been  violated,  it  has  done  good  there,  and  may  do  good  here,  because 
he  judges  can  take  hold  of  it.  (See  also  2  Farrand,  376.) 

Elbridge  Gerry,  5  Elliot’s  Debates,  151: 

Mr.  Gerry  doubts_  whether  the  judiciary  ought  to  form  a  part  of  it  (the  council  of 
evision),  as  they  will  have  a  sufficient  check  against  encroachments  on  their  own  de- 
•artinent  by  their  exposition  of  the  laws,  which  involved  a  power  of  deciding  on  their 
onstitutionality.^  In  some  states  the  judges  had  actually  set  aside  laws,  as  being 
gainst  the  constitution.  This  was  done,  too,  with  general  approbation.  (See  also 
Farrand,  97.) 

Elbridge  Gerry  (in  1789  in  debate  on  president’s  power  of  removal), 
EUiot’s  Debates,  393  : 

We  then  proceed  to  lay  a  duty  of  twenty  or  thirty  dollars  per  head  on  the  importa- 
on  of  negroes.  The  merchant  does  not  construe  the  constitution  in  the  manner 
lat  we  have  done.  _  He  therefore  institutes  a  suit,  and  brings  it  before  the  supreme 
jidic^ure  of  the  United  States  for  trial.  The  judges,  who  are  bound  by  oath  to  sup- 
jort  the  constitution,  declare  against  this  law;  they  would  therefore  give  judgment 
1  favor  of  the  merchant. 

Elbridge  Gerry  (in  1789  on  debate  on  Secretary  of  foreign  affairs), 

■  Annals  of  Congress,  491-2: 

Are  we  afraid  that  the  President  and  Senate  are  not  sufficiently  informed  to  know 
leir  respective  duties?  *  *  *  If  the  fact  is,  as  we  seem  to  suspect,  that  they  do 
it  understand  the  constitution,  let  it  go  before  the  proper  tribunal;  the  judges  are 
le  constitutional  umpires  on  such  questions. 

WiUiam  Grayson  (Virginia  Convention),  3  Elliot’s  Debates,  567: 

If  the  Congress  cannot  make  a  law  against  the  constitution,  I  apprehend  they  can- 
:)t  make  a  law  to  abridge  it.  The  judges  are  to  defend  it.  They  can  neither  abridge 
ir  extend  it.  ^ 

'  Governor  Johnston  (North  Carolina  Convention),  4  Elliot’s 
:!ebates,  187-8: 

jThe  Constitution  must  be  the  supreme  law  of  the  land;  otherwise,  it  would  be  in 

]e  power  of  any  one  state  to  counteract  the  other  states,  and  withdraw  itself  from  the 
Qion. 
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The  laws  made  in  pursuance  thereof  by  Congress  ought  to  be  the  Supreme  law  of  ? 
the  land ;  othermse  any  one  state  might  repeal  the  law^s  of  the  Union  at  large.  With-| 
out  this  clause,  the  whole  Constitution  would  be  a  piece  of  blank  paper.  Every  treaty 
should  be  the  supreme  law  of  the  land ;  without  this,  any  one  state  might  involve  the 
whole  Union  in  war  *  *  *  Every  law  consistent  with  the  Constitution  will  have : 

been  made  in  pursuance  of  the  powers  granted  by  it  Every  usurpation  or  law,^ 
repugnant  to  it  cannot  have  been  made  in  pursuance  of  its  powers.  The  latter  will 
be  nugatory  and  void. 


Kufus  King  (1  Farrand,  Records  of  the  Federal  Convention,  98): 


Mr  King  seconds  the  motion,  observing  that  the  Judges  ought  to  be  able  to  expound  I 
the  law  as  it  should  come  before  them,  free  from  the  bias  of  having  participated  in  its  - 
formation. 


Rufus  King  (1  Farrand,  109) : 


Mr.  Kino-  was  of  opinion  that  the  Judicial  ought  not  to  join  in  the  negative  of  a  law, 
because  the  Judges  will  have  the  expounding  of  those  laws  when  they  come  before 
them;  and  they  will  no  doubt  stop  the  operation  of  such  as  shall  appear  repugnant  to 
the  constitution. 


John  Marshall,  3  Elliotts  Debates  (Va.  Convention),  553: 


Has  the  government  of  the  United  States  power  to  make  laws  on  every  subject. 
Does  he  understand  it  so?  Can  they  make  laws  affecting  the  mode  of  transferring 
property,  or  contracts,  or  claims,  between  citizens  of  the  same  state?  Can  they  go 
Lvond  the  delegated  powers?  If  they  were  to  make  a  law  not  warranted  by  any  of 
the  powers  enumerated,  it  would  be  considered  by  the  judges  as  an  infriiigement  of 
the  constitution  which  they  are  to  guard.  They  would  not  consider  such  a  law  as 
coming  under  their  jurisdiction.  They  would  declare  it  void. 


Luther  Martin,  5  Elliot's  Debates,  346-7 : 


Mr.  L.  Martin  considered  the  association  of  the  judges  with  the  executive  as  a 
dangerous  innovation,  as  well  as  one  that  could  not  produce  the  partmular  advantage 
expected  from  it.  A  knowledge  of  mankind,  and  of  legislative  affairs,  cannot  be 
presumed  to  belong  in  a  higher  degree  to  the  judges  than  to  the  legislature.  And  as ^ 
to  the  constitutionality  of  laws,  that  point  will  come  before  the  judges  in  them  pfficiali 
character.  In  this  character  they  have  a  negative  on  the  laws.  Join  them  with  thei 
executive  in  the  revision,  and  they  will  have  a  double  negative.  (See  also  2  har- 

rand,  76.) 

Lutber  Martin's  letter  to  Maryland  Convention,  of  wbicti  State  he 
was  Attorney  General,  1  Elliot's  Debates,  380: 


Whether,  therefore,  any  laws  or  regulations  of  the  Congress,  any  acts  of  its  President 
or  other  officers,  ate  contrary  to,  or  not  warranted  by  the  Constitution,  rests  only  with 
the  judges,  who  are  appointed  by  congress,  to  determine;  by  whose  determinations 

every  state  must  be  bound. 

George  Mason,  5  Elliot's  Debates,  347 : 

It  has  been  said  (by  Mr.  L.  Martin),  that  if  the  judges  were  joined  in  this  check 
on  the  laws,  they  would  have  a  double  negative,  since  in  their 
of  iudf’es  they  would  have  one  negative.  He  would  reply,  that  in  this  capacity  they 
wild  “impede  in  one  case  only  the  operation  of  laws.  They  could  declare  an  uncon- 
stitutional  law  void.  (Soe  also  2  Farrand,  78.) 

Gouverneur  Morris,  5  Elliot's  Debates,  321 : 

Mr.  Gouverneur  Morris  was  more  and  more  opposed  to  the  negative.  The 
of  it  would  disgust  all  the  States.  A  law  that  ought  to  be  neptived  will  be  set  aside 
in  the  judiciary  department,  and,  if  that  security  should  fail,  may  be  repealed  by  a 
national  law.  (See  also  2  Farrand,  28.) 

5  Elliot's  Debates,  355: 

Legislative  alterations  not  conformable  to  the  federal  compact 
be  valid.  The  judges  would  consider  them  as  null  and  void.  (See  also  2  Farrand,  92.) 

Carson’s  History,  Supreme  Court  of  the  United  State^  122,  quotes 
Gouverneur  Morris  ^‘Address  to  the  Assembly  of  Pennsylvania 
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against  the  abolition  of  the  Charter  of  the  Bank  of  North  America/’ 
delivered  in  1785,  as  saying: 

The  boasted  omnipotence  of  legislative  authority  is  but  a  jingle  of  words.  In  the 
literal  meaning,  it  is  impious.  And  whatever  interpretation  lawyers  may  give,  free¬ 
men  must  feel  it  to  be  absind  and  unconstitutional.  Absurd,  because  laws  cannot 
alter  the  nature  of  things;  unconstitutional,  because  the  Constitution  is  no  more  if 
it  can  be  changed  by  the  legislature.  A  law  was  once  passed  in  New  Jersey  which 
the  judges  pronounced  to  be  unconstitutional,  and  therefore  void..  Such  power  in 
judges  is  dangerous;  but  unless  it  somewhere  exists  the  time  employed  in  framing  a 
bill  of  rights  and  form  of  government  was  merely  thrown  away. 

Charles  Pinckney  (South  Carolina  Convention),  4  Elliot’s  Debates, 
257-8: 

The  judicial  he  conceived  to  be  at  once  the  most  important  and  intricate  part  of 
the  system.  That  a  supreme  federal  jurisdiction  was  indispensable,  cannot  be 
denied.  *  *  *  It  may  be  easily  seen  that,  under  a  wise  management,  this  depart¬ 
ment  might  be  made  the  keystone  of  the  arch,  the  means  of  connecting  and  binding 
the  whole  together  *  *  *  that,  in  republics,  much  more  (in  time  of  peace;  would 
always  depend  upon  the  energy  and  integrity  of  the  judicial  than  on  any  other  part  of 
the  government — that,  to  insure  these,  extensive  authorities  were  necessary;  par¬ 
ticularly  so  were  they  m  a  tribunal  constituted  as  this  is,  whose  duty  it  would  be  not 
only  to  decide  all  national  questions  which  should  arise  within  the  Union,  but  to 
control  and  keep  the  State  judicials  within  their  proper  limits  whenever  they  shall 
attempt  to  interfere  with  its  power. 

Edmund  Kandolph,  3  Elliot’s  Debates  (Va.  Convention),  205: 

If  Congress  wish  to  aggrandize  themselves  by  oppressing  the  people,  the  judiciary 
must  first  be  corrupted!  No  man  says  anything  against  them;  they  are  more  inde¬ 
pendent  than  in  England. 

Edmund  Randolph’s  letter  to  Washington,  August  5,  1792  (10 
Sparks’  Life  of  Washington,  513): 

It  is  much  to  be  regretted,  that  the  judiciary,  in  spite  of  their  apparent  firmness  in 
innulling  the  pension  law,  are  not  what  sometime  hence  they  will  be,  a  resource 
against  the  infractions  of  the  constitution  on  the  one  hand,  and  a  steady  asserter  of 
the  federal  rights  on  the  other. 

Roger  Sherman,  5  Elliot’s  Debates,  321: 

Mr.  Sherman  thought  it  [congressional  power  to  negative  all  state  laws]  unnecessary, 
IS  the  courts  of  the  States  would  not  consider  as  valid  any  law  contravening  the 
luthority  of  the  Union,  and  which  the  legislature  would  wish  to  be  negatived  (See 
also  2  Farrand,  27.)  &  v 

5  EUiot’s  Debates,  321-2: 

;  Mr.  Sherman. — Such  a  power  involves  a  wrong  principle — to  wit,  that  a  law  of  a 
tate  contrary  to  the  Articles  of  the  Union  would,  if  not  negatived,  be  valid  and  opera- 
'ive.  (See  also  2  Farrand,  28.) 

John  Rutledge  (In  Congress,  1802),  endorsing  Hamilton’s  views, 
5aid  (4  Elliot’s  Debates,  446) : 

The  complete  independence  of  the  courts  of  Justice  is  essential  in  a  limited  consti- 
ution;  one  containing  specified  exceptions  to  the  legislative  authority;  such  as  that 
;t  shall  pass  no  ex  post  facto  law,  no  bill  of  attainder,  etc.  Such  limitations  can  be 
(►reserved  in  practice  no  other  way  than  through  the  courts  of  Justice,  whose  duty 
it  must  be  to  declare  all  acts  manifestly  contrary  to  the  Constitution  void.  Without 
his,  all  the  reservations  of  particular  rights  or  privileges  of  the  states  or  the  people 
^muld  amount  to  nothing. 

j  James  Wilson,  5  Elliot’s  Debates,  344: 

It  had  been  said,  that  the  judges,  as  expositors  of  the  laws,  would  have  an  oppor- 
|imty  of  defending  their  constitutional  rights.  There  was  weight  in  this  observation; 
ut  this  power  of  the  judges  did  not  go  far  enough.  Laws  may  be  unjust,  may  be 
jnwise,  may  be  dangerous,  may  be  destructive,  and  yet  may  not  be  so  unconstitu- 
i  onal  as  to  justify  the  judges  in  refusing  to  give  them  effect.  Let  them  have  a  share 


38 


NEW  YORK  STATE  BAR  ASSOCIATION. 


in  the  revisionary  power,  and  they  will  have  an  opportunity  of  taking  notice  of  those 
characters  of  a  law,  and  of  counteracting,  by  the  weight  of  their  opinions,  ttie  improper 
views  of  the  legislature.  Mr.  Madison  seconded  the  motion.  (See  also  2  Farrand,  73.) 


James  Wilson,  2  Elliotts  Debates  (Pa.  Convention),  489: 


The  honorable  gentleman  from  Cumberland  (Mr.  Whitehill)  says  that  laws  may  be 
made  inconsistent  with  the  Constitution;  and  that  therefore  the  powers  given  to  the 
judges  are  dangerous.  For  my  part,  Mr.  President,  I  think  the  contrary  inference 
true.  If  a  law  should  be  made  inconsistent  with  those  powers  vested  by  this  mstru- 

^  j.T.  _  _  —  ^  5^.nn  t,nP  "nfiT- 


ment  in"  Congress,  the  judges,  as  a  consequence  of  their  independence,  and  the  par 
ticular  powers  of  government  being  defined,  will  declare  such  law  to  be  null  and  void; 


licuiar  powers  ui  guv eiiiiiiciiL  --  -  -  ^ 

for  the  power  of  the  Constitution  predominates.  Anything,  therefore,  that  shall  be 
enacted  by  Congress  contrary  thereto,  will  not  have  the  force  of  law. 


Of  the  fo\ir  framers  of  the  Constitution,  who  during  the  debates  in 
the  Federal  convention  or  prior  to  its  adoption  expressed  the  opinion 
that  judges  should  not  refuse  to  enforce  unconstitutional  laws,  John 
Dickinson  of  Delaware  changed  his  views.  (See  his  later  views 

^^Grnmfng  Bedford  of  Delaware,  John  F.  Mercer  of  Maryland  and 
Richard  Spaight  of  North  Carolina  were  probably  among  the  sup¬ 
porters  of  a  council  of  revision  (like  the  Federal  Council  of  the  Ger¬ 
man  Empire),  or  a  Congressional  negative  on  State  laws. 

VIII.  The  opposition  to  the  Federal  constitution  was  led  by  three 

classes  of  popular  leaders.  i  ur 

Demagogues,  like  those  who  in  Rhode  Island  ruled  and  preyed  by 
playing  upon  the  prejudices  of  the  farmers  as  against  the  professional 
men,  merchants  and  inhabitants  of  the  towns.  The  demagogues 
advocated  State  bills  of  credit  which  were  legal  tender  for  their  hat 
value  but  which  were  worthless  in  species;  stay  laws;  laws  lor  the 
confiscation  of  loyalists’  property  and  other  forms  (rf  State  conhsca- 
tion,  repudiation,  and  spoliation  that  the  Federal  Constitution  was 

designed  to  and  did  put  an  end  to.  . 

Patriots  like  Patrick  Henry,  who  were  extreme  States  rights  men, 
and  who  believed  that  the  new  Federal  Government  armed  with  the 
purse  in  the  power  of  direct  taxation  in  lieu  of  requisitions  upon  the 
States;  with  the  sword  in  the  standing  army  and  navy  in  heu  ol 
requisitions  for  State  militia,  but  without  any  bill  of  rights  to  restrain 
it  from  tyranny,  would  gradually  absorb  the  rights  of  the  States,  anc 

might  suppress  the  rights  of  the  citizen  as  weU.  .  t  •  ii 

Henry  feared  that  the  independence  of  the  State  judiciary  would 
be  destroyed,  and  that  in  the  absence  of  a  bill  of  rights  to  restrair 
Congress,  unless  the  Federal  courts  rigidly  upheld  the  Federal  con- 
stitution,  a  consolidated  congressional  despotism  might  be  substi-, 
tuted  for  the  parliamentary  one  that  the  revolution  had  overthrown 
(3  Elliot’s  Debates,  49-61,  137,  151-5,  157,  169,  314,  445-8,  539-45 
4  Samuel  Adams’  Works  (Cushing  ed.),  324-5,  333-4.) 

Melancton  Smith,  who  in  the  New  York  Convention  feared  tha 
Cono-ress  would  interpret  the  constitution  for  itself,  and  thus  creafe 
a  consolidated  congressional  despotism,  which  the  Federal  Courts 
could  not  or  would  not  check.  (Annulment  of  Legislation  by  Su¬ 
preme  Court,  Horace  A.  Davis,  7  American  Pol.  Science  Keview 

575_Q  A 

Lawyers  like  Robert  Yates,  who  claimed  that  the  Federal  Court 
would  gradually  absorb  the  supreme  power  and  subwt  the  btatt 
Governments.  (Annulment  of  Legislation  by  Supreme  Court,  Horac( 
A.  Davis,  7  Am.  Pol.  Science  Review,  577-9;  see,  also,  John  Dickin-: 

son’s  views  quoted  above.) 
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The  demagogues’  fears  have  been  forgotten. 

Henry’s  and  Smith’s  fears  were  re£3ized  to  some  extent  in  the 
South  durmg  reconstruction;  Yates’s  and  Dickenson’s  fears  have 
never  been  realized. 

IX.  FoUovung  the  American  Revolution,  the  English  Privy  Coun¬ 
cil  and  court  of  Eiing’s  Bench,  without  expressly  overruling  the  de¬ 
cisions  of  Lord  Coke,  Lord  Hobart  and  Lord  Holt  that  an  act  of  par- 
lianient  contrary  to  natural  equity  or  the  rights  of  Englishmen  was 
void,  upon  which  the  legal  justification  of  the  successful  American 
Revolution  was  founded,  made  a  series  of  decisions  establishing  the 
omnipotence  of  parliament.  They  hold  that  parliament  was  not 
merely  the  supreme  legislature  for  the  kingdom  of  Great  Britain,  but 
its  highest  court  as  well,  under  the  name  of  the  High  Court  of 
Parliament. 

For  the  Jast  hundred  years  the  acts  of  the  High  Court  of  Parliament, 
whether  legislative  or  judicial,  can  no  more  be  questioned  by  an 
inferior  British  court  than  the  decisions  of  our  court  of  last  resort 
within  its  jurisdiction  can  be  questioned  by  a  justice  of  the  peace. 

Kiellev  v.  Carson.  4  Moore  Priw  Council,  89-90. 

Bnrdett  v.  Abbot,'  14  East,  135,  138,  141,  159-160. 

Stockdale  v.  Hansard,  9  Adol.  &  Ellis,  109,  127,  130. 

Kilbourn  v.  Thompson,  103  U.  S.,  183-5. 

X.  The  experience  of  the  modern  German  Empire,  where  a  strong 
federal  council  is  the  primary  and  the  imperial  courts  the  secondary 
means  of  establishing  the  precedence  of  the  Imperial  laws  over  the 
State  laws  and  of  settling  conflicts  between  the  Federal  and  State 
jurisdictions,  demonstrates  the  necessity  of  some  tribmial  to  adjust 
conflicts  in  any  successful  federation.  The  German  Empire,  federated 
by  blood  and  iron  as  the  result  of  three  foreign  wars  in  the  course  of 
seven  years,  was  strong  enough  to  put  into  its  federal  constitution  what 
James  Madison  and  his  supporters  failed  to  get  into  our  constitution, 
namely,  a  strong  federal  council  of  revision.  Even  in  the  German 
Empire,  however,  to  a  limited  extent  the  Imperial  Courts  have  had  to 
declare  wState  laws  or  ordinances  inoperative  in  order  to  enforce  the 
precedence  of  the  imperial  laws.  From  the  time  of  Magna  Charta 
(1215);  the  Enghsh  Petition  of  Right  (1627),  3  Char.  I,  c.  i;  the 
Plabeas  Corpus  Act  (1640),  16  Char.  I,  c.  10,  §  8;  the  BiU  of  Rights 
following  the  revolution  of  1688  (1689),  i  Wm.  and  Marv,  c.  2;  the 
Act  of  Settlement  (1700),  12-13  William  III,  c.  2;  and^the  acts  of 
'parhament  constituting  the  Domhiion  of  Canada,  the  Commonwealth 
of  Austraha  and  the  Union  of  South  Africa,  -demonstrate  that  in 
.Anglo-Saxon  communities  a  bill  of  rights,  while  not  always  obeyed, 
and  sometimes  openly  disregarded,  is  as  necessary  as  the  balance 
wheel  of  a  watch.  The  bills  of  rights  contained  in  the  first  ten 
amendments,  also  in  the  13th,  14th  and  15th  amendments  of  the 
(Federal  Constitution,  as  well  as  the  bill  of  rights  in  every  one  of  the 
forty-eight  State  constitutions  are  further  illustrations  of  this  axiom. 

^  The  work  of  Madison,  Hamilton,  Pinckney,  Patterson  and  Wilson 
in  drafting  the  original  Federal  constitution  has  not  only  proved  more 
flexible,  but  of  late  years  it  has  excited  less  sectional  and  class  oppo- 
Isition  than  the  radical  procedural  and  individualistic  bill  of  rights 
jembodying  the  ideas  of  Jefferson,  Patrick  Henry  and  Samuel  Adams, 
licontained  in  the  &st  ten  amendments,  or  the  economical,  social, 
pohtical,  and  individuahstic,  as  well  as  racial,  bill  of  rights  embody- 
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ing  the  ideas  of  the  anti-slavery  leaders  Chase  and  Seward;  Senators  | 
Sumner,  Howard,  Stewart  and  Wilson,  and  Congressmen  Stevens  and  I 
Bino'ham  contained  in  the  fourteenth  and  fifteenth  amendments.  • 
(Flack,  The  Adoption  of  the  14th  Amendment,  7-9,  11.,  14-7,  20-38,  l| 
40-54,  56-61,  63-9,  71,  73-84,  85,  86,  87,  91-4,  96-7,  140,  144-55, 
158-60,  166,  169,  173-87,  192,  194-200.)  In  the  bills  of  rights  as 
embodied  in  the  first  ten  amendments,  the  procedural  theories  of  a 
prior  generation  have  been  either  intermingled  with  or  put  on  the  I 
same  plane  with  fundamental  natural  rights.  It  might  have  been 
wiser  had  the  procedural  views  of  each  generation  been  embodied  in  i 
the  revised  statutes  only,  instead  of  in  the  amendments  to  the  con-“ 
stitution.  Likewise  some  radical  French  Revolutionary  ideas  havew 
been  toned  down  from  their  original  revolutionary  motto  of  ^Liberty,  i 
Equality  and  Fraternity  (or  Death),’’  into  the  idealistic  idea  of  | 
equality  before  the  laws  or  equal  protection  of  the  laws,  meaning  not | 
merely  protection  from  the  unequal  making  of  the  laws,  but  also  from  r 
their  unequal  enforcement.  In  view  of  the  fact  that  the  French,  who  J 
originated  these  idealistic  theories,  have  never  dared  to  reduce  them 
to  an  inflexible  constitutional  written  form  that  some  court  was 
charged  with  the  duty  of  enforcing  against  aU  legislation  to  the  con¬ 
trary,  it  is  not  surprising  that  the  Supreme  Court  has  construed  the 
fourteenth  and  fifteenth  amendments  very  conservatively.  ^ 

Up  to  1889,  out  of  1,736  proposed  amendments  to  the  Federal. 
Constitution,  of  which  six  specifically  related  to  the  Supreme  Courts 
jurisdiction,  only  fifteen  were  adopted.  (Ames’  Proposed  Amend¬ 
ments  to  the  Constitution,  Annul  Report  American  Historical  i 
Association,  1896,  Vol.  2,  pp.  306-421;  Mr.  Justice  Lurton’s  address, 
1900,  21  Proceedings  Ohio  State  Bar  Association,  186-8.)  Since 
then ’the  sixteenth  and  seventeenth  amendments  were  adopted,  and 
many  proposed  amendments  were  introduced;  about  seventy  in  the 

present  Congress.  ... 

Notwithstanding  that  some  of  the  procedural  provisions  incorpo¬ 
rated  in  the  bill  of  rights  contained  in  the  amendments  of  1789  as 
restrictions  on  the  more  flexible  procedural  provisions  of  the  original, 
constitution,  are  not  in  accord  with  the  modern  State  practice  (Slocum 
V.  New  York  Life  Ins.  Co.,  228  U.  S.,  364—5,  375—80,  387,  ^0—8, 
418-22,  428),  and  some  of  them  are  in  fact  archaic,  what  if  any 
written  instrument  for  the  government  of  a  great  federation  can  show 
less  changes  in  127  years? 

CONCLUSION. 

In  a  federal  democratic  republic,  court  review  of  the  validity  of 
State  and  Federal  laws,  or  else  a  Federal  revisory  council,  with 
plenary  power  to  veto,  repeal,  annual,  revise  or  suspend  State  and 
Federal  laws  is  the  only  peaceful  means  of  solving  the  inevitable 
conflicts  between  the  forty-nine  legislative  units  (1  federation  and  48 
states),  also  of  upholding  the  constitutional  bill  of  rights.  No  large 
federation  (whether  republican,  imperial  or  naonarchical)  is  willing  to 
give  its  Federal  council  plenary  power  in  times  of  peace,  to  veto, 
repeal,  annul,  revise  or  suspend  all  or  any  State  and  Federal  laws  in 
whole  or  in  part.  It  is  doubtful  if  any  one  Federal  council  (generahy 
acting  ex  parte)  could  do  this  work  for  forty-nine  legislative  units 
either  as  well  as  the  courts  now  do  it  or  without  more  delay  and  Inc- 
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ion  than  the  courts  now  give  rise  to.  In  no  free  or  English  speaking 
country  since  Magna  Charta  have  the  voters  ever  been  willing  to  give 
-o  each  of  forty-nine  different  legislative  units  plenary  or  absolute 
)Ower  over  life,  liberty  and  property,  or  to  abolish  the  bill  of  rights  in 
ime  of  peace. 

Several  distinguished  European  publicists  of  the  middle  or  latter 
)art  of  the  19th  century  overlooked,  either  in  whole  or  in  part,  the 
udicial  activities  of  the  British  Privy  Council  as  well  as  of  the  Courts 
)i  the  Commonwealths,  Dominions  and  Colonies  of  the  British 
Dmpire,  besides  some  South  American  countries, ,  as  well  as  the 
•ccasional  Continental  European  Courts  action  in  refusing  to  execute 
'lira  vires  laws,  and  have  erroneously  assumed  that  the  American 
►ractice  of  court,  review  is  “unique’'  (Maine  Popular  Government, 
17-8;  1  DeTocqueville  Democracy  in  America  (1862  ed.),  123-30; 
1889  ed.),  94-100;  1  Bryce  American  Commonwealth  (1889  ed.), 
S7—58.  Some  distinguished  publicists  and  American  law  school  pro- 
3ssors  (not  including  the  late  Professor  James  Bradley  Thayer  or  Pro- 
3ssor  Dicey,  The  Law  of  the  Constitution,  1908  ed.,  96-105,  160-9), 
Iso  adopted  this  view  (Rogers  Constitutional  History,  Introduction, 
p.  9,-14). 

Latterly  numerous  American  leaders  of  thought  and  action,  as  well 
3  many  newspaper  and  magazine  editors  and  witers,  partly  in  reli- 
Qce  on  the  modern  German  theory  of  imperial  absolutism,  reached 
le  erroneous  view  that  the  American  practice  of  judicial  review  was 
Dt  only  unique,  but  archaic,  and  therefore  should  be  abolished,  cur- 
liled  or  restricted. 

The  views  of  the  extreme  State  rights  or  socialistic  minority,  who 
^er  since  the  adoption  of  the  Federal  constitution  have  asserted 
lat  the  courts  usurp  power  in  reviewing  the  validity  of  any  law 
ere  at  first  founded  upon  the  ultra  States  rights  theory  that  the 
sderal  constitution  was  a  mere  treaty  between  independent  and 
vereign  States,  like  Great  Britain,  Germany  or  Russia.  Since  the 
vil  the  views  of  those  who  assert  that  each  of  our  forty-nine 
gislative  units  has  absolute  and  plenary  power,  have  been  largely 
lunded  upon  the  assertions  of  Chief  Justice  Walter  Clark  of  North 
irolina,  Senator  Robert  L.  Owen  of  Oklahoma  as  well  as  of  Louis 
I.  Boudin  and  Gilbert  E.  Roe  that  the  proposal  for  judicial  annul- 
!ent  was  four  times  defeated  in  the  Federal  Constitutional  Conven- 
m  of  1787,  as  averred  by  Chief  Justice  Clark  and  Senator  Owen, 
|Z.:  on  June  4  or  5,  June  6,  July  21,  and  August  15,  1787.  (Chief 
i  stice  Walter  Clark,  Government  by  Judges,  Cooper  Union  Address, 
inuary  27,  1914,  pp.  10—11;  Some  Defects  in  the  Constitution  of  the 
lilted  States,  April  27,  1906,  pp.  10-11;  Senator  Owen,  Congres- 
imal  Record,  July  31,  1911,  Vol.  47,  pp.  3367-8;  Boudin,  Govern- 
lint  by  Judiciary,  26  Political  Science  Quarterly,  248;  Roe,  Our  Judi- 
lu  Oligarchy,  25-8.)  No  proposal  or  resolution  for  court  review  of 
ivs  Yia,s  ever  defeated  in  the  Federal  Convention.  On  June  4, 

!e  Convention  did  postpone  a  resolution  for  a  Federal  Council  of 
wision,  including  the  Judiciary,  to  revise  or  veto  laws.  (1  Far¬ 
id  Records  of  the  Federal  Convention,  97-8,  107-114.)  On 
me  6,  it  defeated  a  motion  to  associate  the  judges  with  the  execu- 
ije  as  a  Federal  Council  in  the  exercise  of  the  revisionary  and  veto 
Wer.  (1  Farrand,  131,.  138-141.)  On  June  8,  it  defeated  a  reso- 
•  lon  giving  Congress  a  negative  on  State  laws.  (1  Farrand, 
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164-173.)  On  July  17,  it  again  defeated  a  resolution  giving  Congres 
a  negative  on  State  laws.  (2  Farrand,  27—28.)  On  July  21,  it  agaii 
defeated  a  resolution  associating  the  Judiciary  with  the  Fxecutiw 
in  the  Council  of  Kevision  to  revise  and  veto  laws.  (2  4arrand 
73—80.)  On  August  15,  it  again  defeated  a  resolution  associating  th 
Judiciarv  with  the  Executive  in  the  Council  of  Revision  to  revisi 

or  veto  laws.  (2  Farrand,  298).  ,  ,,  , 

The  Federal  Convention  of  1787,  had  before  it  (1)  Madison  s  an( 
Hamilton’s  proposal  for  a  Federal  Council  of  Revision  with  vet« 
power,  of  which  the  Judiciary  were  to  be  members,  (2)  A  Congres 
sional  negative  or  power  to  repeal  State  laws,  and  (3)  Judicial  reviei 
of  State  and  Federal  laws.  After  defeating  the  Federal  revisor; 
council  project  as  well  as  the  Congressional  repeal  ol  State  law 
project,  it  deliberately  and  consciously  adopted  the  third  alternative 
to  wit;  judicial  review  of  all  laws  in  excess  of  or  in  contravention  c 

the  Constitution.  t  ir  ^ 

(James  Madison’s  letter  of  October  24,  1787,  to  Thomas  Jeffersorf 

enclosing  copy  of  constitution,  5  Madison’s  Works,  22-23,  26-8; 
Farrand  Records  of  the  Federal  C:!onvention,  133-5;  Madison 
Speech  on  Amendments  to  Constitution,  June  8,  1789,  5  Madison 
Works  380-1,  385;  Madison’s  Letter  of  December,  1831,  to  ^  1 
Trist,  3  Farrand,  516;  Madison’s  letter  of  October  21,  1833,  to  VV.  C 
Rives,  quoting  Jefferson’s  view,  3  Farrand,  522-4;  Thomas  Jeff ersoi 
5  Jefferson’s  Works  (Ford  ed.),  80-1;  4  Jefferson  s  Work^  476-. 
5  Jefferson’s  Works,  .5,  45,  47,  76-7;  Alexander  Hamilton,  Ihe  bee 
eralist.  No.  78,  9  Hamilton’s  Works,  Lodge’s  ed.,  484-6). 

On  July  17,  1787,  the  Federal  Convention  unanimously 


Resolved,  That  the  legislative  acts  of  the  United  States  made  by  vutne  and 
pursuance  of  the  articles  of  Union  and  all  Treaties  made  and  ratified 
Lthority  of  the  United  States  shall  be  the  Supreme  law  of  the  respective  states 
far  as  those  acts  or  Treaties  shall -relate  to  the  said  States,  or  their  citizens  ^d  _in 
tants— and  that  the  Judiciaries  of  the  several  states  shall  be  bound  thereby  in 
decisions,  anything  in  the  respective  laws  of  the  individual  states  to  the  contra, 
notwithstanding.  (2  Farrand,  Records  of  the  Federal  Convention,  p.  22.) 


On  July  17,  1787,  after  the  propositions  for  a  Federal  re visoi 
council,  also  for  a  congressional  power  of  repeal  or  negative  upc 
State  laws  had  beerr  defeated  (1  Farrand,  94-5,  97-8  107-114,  13 
138_141  164-71;  2  Farrand,  27-8,  73-80),  Mr.  LuthCT  Mart 

moved  the  foUowing  resolution  That  the  legislative  acts  of  the  Unite 
States  made  by  virtue  and  in  pursuance  of  the  articles  of 
aU  treaties  made  and  ratified  under  the  authority  of  the  United  btab 
shall  be  the  Supreme  law  of  the  respective  States,  as  far  as  those  ac 
or  treaties  shall  relate  to  the  said  States,  or  their  citizens  and  inhabi 
ants— and  that  the  Judiciaries  of  the  several  States  shaU  be  hour 
thereby  in  their  decisions,  anything  in  the  respective  laws  ol  tne  ino 
vidual  States  to  the  contrary  notwithstanding,’  which  was  agreed 
nem.  con.,”  that  is,  unanimously.  (2  Farrand,  28-9.)  ,  .  , 

In  the  Committee  of  Detail  this  section  (then  numbered  Article 

was  revised  to  read) : 


The  acts  of  the  Legislature  of  the  United  States  made  in  pursuance  of  this  Oonstit 
tion,  and  all  Treaties  made  under  the  authority  of  the  United  , 

Supreme  Law  of  the  several  States,  and  of  their  citizens  and  inhabitants,  and 
Judo-es  in  the  several  States  shall  be  bound  thereby  in  their  decisions  anything  in  t 
ConSuutions  or  Laws  of  the  Several  States  to  the  contrary  notwithstanding.  (2  F. 


rand,  169.) 
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On  August  23,  1787,  ‘‘Mr.  Rutledge  moved  to  amend  Article  VIII 
'as  it  was  then  numbered)  “to  read  as  follows: 

This  Constitution  and  th  laws  of  the  U.  S.  mad  in  pursuanc  th  reof,  and  all  Trea- 
ies  made  under  the  authority  of  the  U.  S.  shall  be  the  Supreme  Law  of  the  several 
tates  and  of  their  citizens  and  inhabitants;  and  the  Jud,2:es  in  the  several  states  shall 
le  bound  thereby  in  theii'  decisions,  anything  in  the  Constitutions  or  laws  of  the  several 
tates, ‘to  the  contrary  notwithstanding, 

^rhich  was  agreed  to,  nem.  contrad.”  (2  Farrand,  389.) 

On  August  25,  1787,  this  section  was  “On  motion  of  Mr.  Madison, 
id  ed.,  by  Mr.  Goyt.  Morris,  Art.  VIII,  was  reconsidered  and  after 
he  words  ‘aU  treaties  made,^  were  inserted  nem.  con.,  the  words  ‘or 
rhich  shall  be  made.’  ”  (2  Farrand,  417.) 

As  ainended  and  renumbered  by  the  committee  of  style,  this  section 
ead  as  it  now  does : 

This  constitution,  and  the  laws  of  the  United  States  which  shall  be  made  in  pur- 
lance  thereof;  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
le  United  States,  shall  be  the  Supreme  law  of  the  land;  and  the  judges  in  every  state 
lall  be  bound  thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
•ary  notwithstanding.  (2  Farrand,  603,  663.) 

What  is  now  Art.  3,  §  2  of  the  Federal  Constitution  as  revised  by 
be  Committee  on  Detail  read: 

Art.  14.  XXX  The  jurisdiction  of  the  Supreme  (National)  Court  shall  extend  to  all 
ises  arising  under  laws  passed  by  the  legislature  of  the  United  States;  to  all  cases 
lecting  Ambassadors.  *  *  *  (2  Farrand,  172.) 

On  August  27,  1787,  “Dr.  Johnson  suggested  that  the  judicial 

Dwer  ought  to  extend  to  equity  as  well  as  law — and  moved  to 

isert  the  words  ‘both  in  law  and  equity’  after  the  words  ‘United 

bates’”^  ^  ^  ^  which  was  agreed  to  by  a  vote  of  six  states  to 

yo  (2  Farrand,  428);  on  the  same  day,  “Dr.  Johnson  moved  to 

isert  the  words  ‘this  constitution  and  the’  before  the  word  ‘laws.”’ 
*  ^ 

“The  motion  of  Dr.  Johnson  was  agreed  to  nem.  con.”  *  *  * 

:  Farrand,  430.) 

In  the  committee  of  style  this  section  was  revised  to  read:  “The 
dicial  power  shall  extend  to  aU  cases,  both  in  law  and  equity, 
•ising  under  this  constitution,  the  laws  of  the  United  States,  and 
leaties  made,  or  which  shall  be  made,  under  their  authority” 

*  *  (2  Farrand,  600) ;  and  that  in  the  constitution  as  signed  the 

3rd  “both”  was  stricken  out.  (2  Farrand,  660-1.) 

The  proposition  originally  made  by  Mr.  Holder  of  South  Australia 
r  the  recall  of  judicial  decisions  on  constitutional  questions  by 
ebiscite  or  popular  vote,  as  modified  by  his  American  disciples  to 
)ply  to  decisions  of  State  courts  only,  would  not  defeat  the  14th 
nendment  of  the  Federal  Constitution  guaranteeing  among  other 
jugs  to  everyone  within  the  jurisdiction  of  the  United  States,  due 
ocess  of  law  and  the  equal  protection  of  the  laws,  for  the  alleged 
ntravention  of  which  nearly  all  important  statutes,  the  consti- 
tionality  of  which  is  now  questioned,  are  assailed.  There  is  no 
fference  between  the  constitutionality  or  unconstitutionality  under 
e  Federal  constitution  of  a  State  statute  adopted  by  popular  vote 
d  of  a  statute  enacted  by  the  legislature;  in  such  a  case  the  legis- 
:ure  becomes  a  co-ordinate  legislative  body  with  the  voters, 
acific  Telephone  Co.  v.  Oregon,  223  U.  S.,  118,  150;  Straw  v.  Har- 
5,  54  Oregon,  431;  State  v.  Richardson,  48  Oregon,  310,319;  Kad- 
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derly  v.  Portland,  44  Oregon,  119,  135,  145-6.)  There  is  no  lega 
difference  between  the  Federal  Court  of  last  resort  reviewing  th( 
decision  of  a  State  court  the  majority  of  whose  member^  viz:  tb 
thirty-two  State  Senators,  are  lay  judges  (Gibbons  v.  Ogden,  1 
John.,  488;  revd.,  9  Wheaton,  1),  and  reviewing  the  decision  ol  < 
State ’court  of  last  resort  composed  wholly  of  lay  judges,  viz:  ii 
practice  usually  a  majority  of  a  minority  of  the  electorate,  or  in  rari 
instances  a  majority  of  a  bare  majority  of  the  electorate. 

If  a  recalled  State  decision  be  deemed  an  amendment  to  the  btat 
constitution,  a  State  constitutional  provision  in  contravention  ol  th 
Federal  constitution  is  void.  (White  v.  Hart,  13  WaU.,  646,  653-4 

Gunn  V.  Barry,  15  Wall.,  611,  623-4.)  -  4?  n  • 

This  Committee  therefore  respectfully  presents  the  loUowmj 

resolutions: 

Dated  November  28,  1914. 

Henry  A.  Forster, 
Everett  P.  Wheeler, 
Charles  H.  Beckett, 
Frederick  D.  Colson, 


li 


Everett  V.  Abbot. 


Resolved,  That  in  federations  possessing  a  written  fundamental  law,  it  is  the  dut 
of  the  courts  to  uphold  the  fundamental  law  as  against  legislation  in  contraventic 
thereof  bv  refusing  to  enforce,  as  ultra  vires  or  unconstitutional,  all  statutes  m  excei 
of  or  in  ^ntravention  of  the  fundamental  law,  save  and  except  where  the  writte 
fundamental  law  of  the  federation  confers  upon  the  federal  council  or  some  My  wi 
the  powers  of  a  federal  council  plenary  and  exclusive  jurisdiction  to  deterimne  coi 
diets  between  the  fundamental  law  and  ordinary  statutes,  as  well  as  to  enlorce  tt 

Further,  that  in  a  federal  democratic  republic  with  49  legislative  um; 
(1  federation  and  48  states)  either  judicial  review  or  else 

with  plenary  power  to  revise,  veto,  annul  or  suspend  all  legislation,  both  federal  an 
state  either  in  whole  or  in  part,  is  the  effective  and  preferable  means  ol  resolvir 
the  inevitable  conflicts  between  the  constitution  and  the  rights  ^ 

federation  and  the  legislation  in  49  legislative  units,  as  well  as  to  uphold  and  enfon 

^^%£solved  Further,  that  the  experience  of  134  years  of  court  review  of  unconstiti 
tional  or  ultra  vires  laws  has  demonstrated  that  not  only  the  citizens  of  the  Uniti 
States  but  those  of  the  British  Empire  and  of  several  other  countries  as  well,  whe. 
the^e  is  no  federal  council  with  plenary  power  to  veto,  annul  repeal  or  suspend  law 
prefer  court  review  to  the  establishment  of  a  federal  council  with  absolute  power 
veto,  annul,  repeal  or  suspend  all  or  part  of  any  legislation,  state  or  federal. 

I  hereby  certify  that  the  three  foregoing  Resolutions  were  dul 
adopted  by  the  New  York  State  Bar  Association  at  its  38th  annui 
meeting  held  in  Buffalo,  N.  Y.,  on  Jany.  23rd,  1915. 

Fredeck  E.  Watkins, 

Secretary. 


Dated  Buffalo,  N.  Y.,  Jany.  23,  1915. 


Concurring  Memorandum  Prepared  by  Everett  V.  Abbot. 


I  am  in  full  accord  with  the  report  of  this  committee,  but  thei 
are  some  aspects  of  the  question  submitted  to  us  which  it  seems  1 
me  ought  to  be  presented  and  emphasized,  but  which  the  report,  h 
reasons  in  which  I  heartily  concur,  does  not  undertake  to  present  ( 
consider.  What  foUows,  therefore,  sets  forth  personal  views  1 
which  my  associates  are  in  no  wise  committed,  although  i  am  a 
thorized  to  say  that  aU  the  members  agree  with  them. 
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I  shall  take,  as  a  text  of  what  I  have  to  say,  the  facts  in  the  case 
f  Lev:lcov:icz  v.  Queen  Aeroplane  Co.  (207  N.  Y.,  290). 

^  Jfc  % 

By  the  constitution  of  this  State,  adopted  by  direct  vote  of  the 
eople  in  1894,  the  jurisdiction  of  the  City  Court  of  the  city  of  New 
"ork  was  limited  to  the  sum  of  82,000.  That  is  to  say,  the  court 
^as  not  authorized  to  render  a  money  judgment  for  more  than  that 
mount,  exclusive  of  interest  and  costs. 

In  response  to  a  considerable  popular  demand,  the  legislature  of 
lis  State  by  Laws  1911,  chapter  569,  enacted  that  the  jurisdiction 
f  the  court  should  be  enlarged  to  the  sum  of  85,000. 

The  Court  of  Appeals  in  the  case  cited,  held  that  a  judgment  for 
4,316,  or  more  than  82,000,  interest  and  costs,  was  void. 

On  this  state  of  facts  four  questions  arise.  The  first  is  as  follows: 

1.  WMch  of  these  two  written  enactments,  the  constitution  or  the  stat- 
te,  represents  the  will  of  the  people  f 

The  constitutional  enactment  was  adopted  by  a  direct  vote  of  the 
3ople.  It  was  contained  in  an  instrument  which  prescribed  that 
le  only  method  of  modifying  it  was  by  another  direct  vote  of  the 
3ople.  The  same  instrument  estabhshed  the  legislature  of  the  State 
id  conferred  upon  it  certain  powers  of  a  legislative  character,  but  it 
•nferred  no  power  to  amend  or  repeal  the  instrument  itself.  The 
al  will  of  the  people  was,  therefore,  that  the  jurisdiction  of  the  City 
)urt  should  be  hmited  to  82,000,  and  that  it  should  not  be  enlarged 
jyond  that  sum  save  by  their  personal  will  again  to  be  manifested 
/  their  personal  ballots.  Consequently,  when  the  legislature  under- 
>ok  to  enlarge  the  jurisdiction  of  the  court  by  statutory  enactment 
was  fl3’mg  in  the  face  of  the  only  authentic  expression  of  the  peo- 
[0  s  will  which  was  then  extant.  Notwithstanding  aiiy  change 
ifich  might  have  taken  place  in  popular  sentiment,  the  time  had 
j't  then  come  when  the  people  wished  their  new  views  to  be  made 
ective  by  any  other  agency  than  their  own  votes. 

IWe  have  now  made  a  long  step  forward  in  understanding  our  sub- 
it.  We  have  learned  that  in  each  case  in  which  the  constitution- 
ty  of  a  statute  is  involved,  it  is  the  constitution,  and  not  the  stat- 
e,  which  represents  the  will  of  the  people,  and  that  when  a  court 
ds  a  statute  unconstitutional,  that  is,  in  conflict  with  the  consti- 
tion,  it  is  in  reahty  following  the  people’s  wiU,  not  defying  it: 
lorcmg  the  people’s  will  and  not  aiding  it  to  be  defeated. 

The  next  question  is  this : 

i2.  If  the  constitution  was  the  only  authentic  expression  of  the  will  of 
I  people,  what  was  the  effect  of  the  statute  f 

irhis  question  almost  answers  itself.  The  legislature  of  the  State 
New  York  was  not  vested  with  power  to  alter  the  constitution  in 
I7  particular.  That  function  the  people  reserved  to  themselves 
I  they  declared  that  it  could  not  be  exercised  save  by  their  own 

atterupt  therefore  by  the  legislature  to  repeal  or 
end  the  constitution  in  any  particular  would  be  futile.  It  would 
7e  no  effect.  It  would  be  a  blow  in  the  air.  It  would  not  be  the 
7,  and  could  never  attain  the  status  of  a  law.  W  hen,  therefore 
■  assumed  to  confer  upon  the  City  Court  a  jurisdiction 

ich  was  denied  to  that  court  by  the  constitution,  its  enactment 
3  unavamng.  It  did  not  confer  an  enlarged  jurisdiction.  Before 
■-  statute  was  enacted,  and  after  the  statute  was  enacted,  the 
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iurisdiction  remained  fixed  at  the  sum  of  $2,000.  In  techmca. 
lano-uage,  the  statute  was  a  nullit;^,  and  the  City  Court  never  acquiree^ 
lur^diction  to  enter  a  judgment  in  excess  oi  $2,000.  ,  .  ^  , 

^  We  are  all  too  prone  to  forget  that  in  our  country  the  legislature  ii 
a  body  of  strictly  limited  powers.  Its  jurisdiction  is  narrowh 
circumscribed  by  the  written  constitutions  which  are  m  force  in  thi 
several  States  and  in  the  Union  as  a  whole.  When,  therefore,  i 
legislature  attempts  to  act  in  excess  of  its  powers  it  does  not  have  tb 
authority  of  theheople  behind  it.  It  does  not  express  their 
and  its  act  is  not  the  authoritative  act  of  their  agent.  If  Ine  tun 
shall  ever  come  when  our  people  shall  repose  unlimited  confidence  ii 
any  legislature,  and  shaU  wish  to  confer -upon  it  the  powCT  to  repea 
or  modify  their  own  direct  enactments,  it  will  be  possible  for  thj 
people  to  carry  out  their  wish;  but  they  can  only  do  ^  by  removin! 
fimihtions  which  they  themselves  have  imposed.  They  must  se 
the  legislature  free  by  such  constitutional  provisions  as  have  neve 
yet  been  adopted  or  even  conceived. 

T'be  tbird  Question  is  tbis;  ,  .  t?  . 

3.  Assum^  that  the  statute  did  not  repeal  the  consMutwn,  what  mut 

a  court  do  in  a  case  in  which  the  statute  is  involved  .  , 

•  T^e  neople  of  the  State  of  New  York  have  said  that  a  judgment  c 
the  Citv  ebrt  of  the  city  of  New  York  in  excess  of  $2,000  shall  no 
fe  vahl  T^e  legislaturl  of  the  State  of  New  York,  actmg  m  exces 
of  its  powers,  has  said  that  such  a  judgment  shall  be  valid.  W®  bav 
seen  tbt  this  declaration  by  the  legislature  was  of  no  effect.  It  di 
not  enlarge  the  jurisdiction  of  the  court,  and  any  lud^ent  whic, 
has  no  warrant  except  that  statute  is  necessarily  void  Such  a  |u  ^ 
ment  will  afford  protection  to  nobody  who  acts  under  it.  .it,  ic 
example  the  sheriff  should  undertake  to  levy  on  the  defendant 
property  in  an  effort  to  satisfy  it,  he  would  be  liable  for  trespas. 
&;is^only  warrant  of  authority  for  taking  the  defendant  s  proper* 
would  b^  the  judgment,  and  the  execution  issued  under  it,  and  the 
ZoM  be  null  aid  void.  So,  too,  if  a  jer^ro^on  tt 
iudt'ment  in  a  foreign  state,  for  example,  m  the  State  of  JNew  deree 
or  in  England,  and  the  defendant  should  by  proper  plea  dispute  n 
validitv  ^the  foreign  court  would  be  necessarily  constramed  to  a,, 
knowledge  that  it  was  null  and  void  because  entered  without  jurr 
diction,  and,  therefore,  it  would  refuse  to  allow  it  any  validity  i 

^hirdlty  to  regard  the  judgment  as  invaUd  woifid  not  be  confim 

to  the  shenff  or^to  the  foreign  court.  It  wo^d 
person  to  whom  the  question  should  be  presented.  When,  therelor 
thfcourt  of  Appeals  of  the  State  of  New  York  on  a  direct  appe 
from  such  a  jucfcnent  was  confronted  with  the  question  whether  tl 
Xmllt  was  vilid,  it  had  no  choice.  A  decision  that  the  judgme 
was^valid  would  involve  an  adjudication  that  the  legislature  of  tl 
State  of  New  York  has  the  power  to  repeal  a  constitution  '^bich  tl 
pS®  of  tilt  bate  have  adapted  by  their  direct  -ote  and  which  h 
have  further  declared  shaU  not  be  repealed  save  by  another  dire 
vlte  The  court  could  not  render  Shch  a  decision  withop  violatii 
Hs  judicial  lath.  Its  clear  duty,  therefore,  was  to  declare  the  i 
validity  of  the  judgment  of  the  City  Court. 
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We  now  come  to  the  fourth  and  last  question: 

4.  FAui  was  the  effect  on  the  statute  itself  of  an  adjudication  that  the 
urisdiction  of  the  City  Court  had  not  heen  enlarged,  and  that  a  judg- 
lent  for  was  void  as  entered  without  jurisdiction? 

It  is  in  the  answer  to  this  question  that  most  of  the  confusion 
^hich  now  surrounds  the  question  referred  to  this  committee  has 
a,ken  its  origin. 

There  has  been  a  confused  notion  that  a  court  in  adjudging  that  a 
tatute  is  unconstitutional  somehow  interferes  with  the  j^wers  of  a 
D-ordinate  branch  of  the  government,  and  exercises  a  nullifying 
ifluence  upon  its  acts.  This  is  utterly  erroneous.  The  court  does 
othing  of  the  kind.  It  does  not  veto  the  enactment.  It  does  not 
anul  the  statute.  It  does  not  take  away  any  validity  or  quality 
lat  the  statute  may  possess.  It  does  not  usurp  any  function  which 
oes  not  belong  to  it.  It  does  not  exercise  anv  power  that  is  not 
idicial.  In  the  routine  course  of  busmess  the  Court  of  Appeals 
as  confronted  with  the  question  wnether  or  not  a  judgment  of  the 
ity  Court  was  within  its  jurisdiction.  In  the  fulfilment  of  its  duty, 
found  that  the  inquiry  was  carried  back  to  the  ulterior  question 
hether  the  legislature  could  repeal  the  constitution  and  could  con¬ 
i’  ^  jurisdiction  which  the  constitution  denied.  In  announcing  a 
jigative  answer  to  this  question,  the  court  did  no  affirmative  act. 
merely  refused  to  recognize  validity  in  a  statute  which  never  had 
ihdity.  It  no  more  annulled  or  vetoed  an  act  of  the  legislature 
an  m  the  ordinary  case  it  revokes  or  restricts  the  authority  of  an 
;ent  when  it  adjudges  that  he  has  acted  vfithout  authority. 
iNow  we  can  see  the  fundamental  misconception  which  underlies 
le  views  of  those  who  are  disturbed  because  a  court  declares  that  a 
iatute  is  unconstitutional.  They  think  that  the  court  has  exer- 
|5ed  some  mysterious  function  which  is  not  confided  to  it  and  which 
yades  the  function  of  another  branch  of  the  government.  The 
lew  is  radically  erroneous.  The  man  who  can,  even  by*  inad- 
irtence,  use  such  a  phrase  as  ‘ 'the  veto  power  of  the  court,’’  "judicial 
jnulment  of  legislative  acts,”  "judicial  power  over  statutes,” 
iumcial  control  of  the  legislature,”  convicts  himself  of  ignorance 
I  the  rudimentary  principles  of  the  matter  under  discussion.  He 
IS  not  learned  even  the  alphabet  of  the  language  which  he  uses. 
iThe  principle  is  simple:  When  a  legislature  has  exceeded  its 
wers,  its  act  has  never  attained  the  status  of  a  law.  The  court  in 
daring  the  unconstitutionahty  of  such  an  act  has  merely  refrained 
►m  fictitiously  giving  it  a  vahdity  which  it  never  possessed  and 

uch  the  people  have  denied.  The  court  has  done  nothino^  to  the 
t  itsen. 

'  *  *  *  *  ^  Hi  * 

The  controversy  referred  to  our  committee  is  only  a  tempest  in  a 
ipot.  We  always  have  had,  and  we  always  shall  have,  incon- 
tencies  in  our  laws.  There  is  inconsistency  between  the  written 
V  and  the  unwritten  law.  There  is  inconsistency  between  the 
itten  law  enacted  at  one  time  and  the  written  law  enacted  at 
other  time.  There  is  inconsistency  between  laws  enacted  by  the 
3ple  and  laws  enacted  by  their  agents,  the  legislatures.  There  is 
j  onsistency  between  laws  enacted  by  a  legislature  and  laws  enacted 
I  municipalities  in  the  form  of  municipal  ordinances.  There  is  in- 
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consistency  between  the  laws  of  dependent  colonies  and  the  genera]  J 
act  of  union  with  the  mother  country.  There  is  inconsistency  be  I 
tween  the  laws  of  States  within  a  Union  and  the  general  laws  ot  th 
Union  itself.  The  problems  presented  by  these  inevitable  incon 
sistencies  are  constant  and  puzzling.  Oftentimes  they  require  ver; 
careful  analysis  and  study  of  language  and  of  principles  of  mteipre 
tation.  They  are  obviously  questions  of  law,  and  the  only  practical 
oj  practicable,  method  of  deciding  them  is  by  trying  them  out  befor 
the  courts  of  the  law.  It  is  not  merely  the  best  method:  it  is  th 
onln  method.  It  is  the  method  which  has  been  worked  out  by  th 
experience  of  the  English  and  American  peoples  m  generation  alte 
generation  during  that  long  process  by  which  we  have  establish^ 
the  rule  of  law  over  the  rule  of  might.  It  will  contmue  to  be  lol 
lowed  by  the  courts,  and  the  efforts  of  those  who  would  question  ) 
and  would  endeavor  to  stop  the  further  resort  to  it  are  futile.  The, 
resemble  nothing  so  much  as  the  pathetic  effort  of  Mira.  Partmgto 
to  sweep  out  the  inflowing  tides  of  the  sea.  In  a  few  years  t 
discussion  will  die  down.  Meanwhile  the  courts  established  by  th 
people  will  continue  in  the  future,  as  they  have  continued  m  the  pas 
to  declare  statutes  unconstitutional  and  void  whenever  the  legislatui 
attempts  by  unauthorized  enactments  to  thwart  the  people  s  wi 
and  to  deprive  them  of  their  fundamental  rights. 

Everett  V.  Abbot. 

New  York,  November  24,  1914- 


0 


Exhibit  A. 


resolution  under  which  committee  was  appointed. 


Resolved,  That  the  President  appoint  a  Special  Comniittee  of  five  to 
report  upon  the  historical  aspect  of  the  right  and  duty  of  the  United  btatos  bupre 

cJurt  to^ declare  laws  in  excess  of  or  in  contravention  of  XitiA^fth 

hp  null  and  void  in  relation  to  the  past  and  present  practiqe  of  the  British  i  rr. 

Council  in  declaring  ultra  vires  colonial,  dominion,  commonwealth  and 
in  relation  to  the  views  of  the  founders  of  the  federal  constitution  as  to  Powe 
and  duties  of  the  federal  judiciary,  in  relation  to  the  present  practice^  the 
Australian  and  South  African  courts  in  declaring  laws  ultra  mres  with  pow®^  ^o  co 
for  with  other  Bar  Associations,  organizations  and  individuals  interested  . 

administration  of  justice;  also  to  repolt  thereon  to  this  astociation  indlvidSaU  iS 
municate  their  views  to  other  Bar  Associations,  organizations  and  individuals  inti 

ested  in  the  administration  of  justice. 


i 


Exhibits  B  and  C. 


ANALYSIS  OF  COMMITTEE’S  QUESTIONNAIRES  AND  ANSWERS 

THERETO. 


During  and  ever  since  the  campaign  of  1912,  some  leaders 

thought Ind  action  in  all  three.of  the  great  J 

as  the  National  Socialist  party  m  its  platform,  averred  and  st  11  av 
that  the  practice  of  judicial  annulment  of  unconstitutional  lay 
which  the^ courts  have  exercised  since  1780,  was  either  a  judici 
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usurpation  or  else  was  the  exercise  of  an  extra  legal  and  unwarranted 
judicial  power. 

During  the  campaign  of  1912,  many  leaders  of  one  great  political 
party,  as  well  as  some  state  and  local  leaders  of  the  two  other  great 
political  parties  in  States  whose  voters  favor  the  recall  of  judicial  deci¬ 
sions,  have  supported  the  recall  of  decisions  theory  broached  by  IVIr. 
Holder  of  South  Australia  (in  the  Australasian  Federal  Convention  of 
1898)  to  the  extent  that  they  claimed  that  all  State  court  constitu¬ 
tional  decisions,  whether  made  under  the  Federal  or  State  Constitution, 
may  be  recalled  by  a  majority  vote  of  the  electors  of  that  State.  The 
gravamen  of  their  demand  for  the  recall  of  decisions  was  the  assertion 
that  judicial  review  was  either  archaic,  unique  or  obsolete. 

Questionnaires,  in  the  following  form,  were  sent  by  your  committee 
to  the  authors  and  leaders  of  the  usurpation  or  extra  legal  theory  of 
judicial  annulment,  as  well  as  to  many  leading  socialists;  the  answers 
to  which  are  also  annexed: 

Exhibit  B. 

My  Dear  Sir:  The  New  York  State  Bar  Association  Committee  upon  the  duty  of 
:ourts  to  refuse  to  execute  statutes  in  excess  of  or  in  contravention  of  the  fundamental 
aw,  has  learned  that  two  out  of  our  last  three  presidents,  as  well  as  many  eminent 
udges  and  law  school  professors,  have  written  books  or  pamphlets  stating  that  the 
Dower  the  American  Courts  have  exercised  and  do  still  exercise  in  refusing  to  enforce 
inconstitutional  laws  is  alleged  to  be  unique  and  peculiar  to  the  two  Americas,  and 
here  are  also  many  well  informed  persons  including  some  in  public  office  who  con- 
;end  that  what  the  American  Courts  have  done  and  are  doing  in  this  regard  since 
.780,  is  a  judicial  usurpation. 

The  committee  is  desirous  of  ascertaining  the  historical  accuracy  or  inaccuracy 
)f  both  the  views  above  set  forth  in  order  that  it  may  report  the  truth  and  the  whole 
ruth  in  relation  thereto  to  the  State  Bar  Association  at  its  next  meeting. 

To  those  who  think  that  the  courts’  refusal  to  enforce  statutes  in  contravention  of 
he  fundamental  law  has  been  a  judicial  usurpation,  we  submit  these  questions: 

1.  How  would  you  resolve  the  inevitable  conflicts  between  the  constitution  and 
legislation  in  forty-nine  legislative  units  (one  federation  and  forty-eight  states)  except 
►y  recourse  to  the  courts? 

I  2,  Do  you  believe  that  our  several  legislatures  are  incapable  of  confiscatory  legis- 
ition  in  derogation  of  the  bills  of  rights  in  our  State  and  Federal  constitutions;  if 
lot,  have  we  any  recourse  except  in  the  courts? 

3.  When  a  federation  has  no  revisory  federal  council,  how  can  its  bill  of  rights  be 
nforced  and  conflicts  between  Federal  and  State  laws  be  avoided  or  resolved  except 
y  the  coercion  of  its  military  force  or  by  the  peaceful  action  of  its  judiciary? 

4.  When  the  framers  of  the  federal  constitution  in  the  Constitutional  Convention 
f  1787  voted  down  the  project  for  a  negative  on  state  laws  either  by  a  federal  cdhncil 
like  the  Privy  Council  of  England  or  the  Federal  Council  of  Germany)  or  by  congress, 
'ffio  or  what  could  they  have  depended  upon  to  settle  the  inevitable  conflicts  between 
tie  laws  and  policies  of  the  respective  and  increasing  states,  and  between  the  states  and 
tie  federation,  and  to  enforce  the  respective  bills  of  rights? 

5.  Have  you  considered  Thomas  Jefferson’s  view  that  prior  to  the  adoption  of  the 
3deral  constitution  state  laws  in  contravention  of  the  articles  of  confederation  were 
ot  enforceable  (4  Life  &  Works  of  John  Adams,  579-80,  note)?  Have  you  considered 
le  decision  of  the  U.  S.  Supreme  Court  in  1809  upholding  Jefferson’s  view  that  a  state 
iw  in  contravention  of  the  Articles  of  Confederation  was  unenforceable  (U.  S.  v. 
eters,  5  Cranch,  115,  136-41)?  Have  you  considered  President  Madison’s  refusal 
)  prevent  the  execution  of  this  judgment  and  the  House  of  Representatives  and  eleven 
;ates  refusal  to  entertain  Pennsylvania’s  appeal  for  a  constitutional  amendment  to 
revent  the  Supreme  Court  from  declaring  any  more  state  laws  to  be  unconstitutional 
^mes  State  Documents  on  Federal  Relations,  Nos.  22-25)? 

6.  Have  you  considered  the  views  of  Thomas  Jefferson,  Patrick  Henry  and  Samuel 
darus  that  the  legal  check  which  a  constitutional  bill  of  rights  put  in  the  hands  of  the 
Ldiciary  was  the  best  means  of  upholding  the  constitution  against  legislative  encroach- 
ents  (5  Jefferson’s  Works  (Ford  ed.),  80-1;  Samuel  Adams’  speech  which  persuaded 

S.  Doc.  941,  63-3 - 4 
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Massachusetts  to  ratify  the  constitution;  2  Elliot’s  Debates,  131;  Patrick  Henry, 

3  Elliot’s  Debates,  Virginia  Convention,  324-5,  539-41)?  ^  -uv  ^  , 

7  Have  vou  considered  John  Adams’  views  that  the  13  states  had  establisimd  by 
the’right  of  the  sword  (9  John  Adams’  Works,  390-1),  the  correctness  of  Lord  Coke  s 

•  .I  /  *  i? _ 4  ^  -f-l /Mm  jO.-?  +  Im  O  T«1  CtIi  f’.Q  A"?  sn  TTl  PTl  VOlCl  HrllCL 


i 


view  that  acts  of  parliament  in  derogation  of  the  rights  of  Englishmen  were  void  and 
that  the  courts  should  refuse  to  enforce  them  (Quincy,  Mass.  Reports  200,  441  474,  ■( 
521-7-  1  Henry’s  Life  of  Patrick  Henry,  pp.  79-106;  2  John  Adams  Works  525).  ■ 

8.  If  the  Supreme. Court  had  not  in  Gibbons  v.  Ogden  (9  Mheaton,  1)  decided  that 
New  York  could  not  grant  a  monopoly  of  steam  navigation  in  all  navigable  waters  | 
within  the  state;  or  in  McCulloch  v.  Maryland  (4  Wheaton,  316),  decided  that  Mary-  . 
land  could  not  without  the  consent  of  Congress,  tax  an  instrumentality  of  the  federal 


government,  viz. ;  the  Bank  of  the  United  States,  or  in  the  Passenger  Cases  (7  Howard, 
283),  decided  that  New  York  and  Massachusetts  could  not  impose  a  tax  upon  alien 
passengers  arriving  at  ports  within  those  states,  and  held  void  the  State  ^  Statutes 
under  consideration  in  those  cases,  would  the  United  States  have  had  any  government 
af  all  woith  preserving?  How  could  it  have  been  preserved  had  not  the  judicial 
power  intervened  to  declare  these  State  Statutes  in  violation  of  the  Supreme  law  ofi  ^ 

the  land  and  therefore  void?  ,  .  ,  i  ^ 

9  Is  it  not  a  fact  that  during  the  reconstruction  period  the  legislatures  of  most  of, 

the’ Southern  States  had  practically  unlimited  power?  There  were  written  coi^ti- 
tutions,  but  the  provisions  of  these  constitutions  as  a  rule  were  disregarded.  e 
iudo-es  were  mostly  in  sympathy  with  the  lawlessness  of  the  legislators,  and  wh  n 
they  were  not,  the^ federal  troops  frequently  intervened  to  prevent  the  enforcement 
of  judicial  decisions.  Is  there  any  doubt  that  the  condition  of  the  Southern  k,tates 
under  this  regime  was  most  wretched? 

Youis,  very  sincerely,  Henry  A.  Forster,  Chairman,  i 

Hon.  Walter  Clark  (Chief  Justice  of  North  Carolina),  writes: 


Renlving  to  yours  of  18th  August,  question  one  comes  under  the  power  which  is, 
giveiFlw  the  cLstitution  that  the  Constitution  and  Laws  of  the  United  States  shall 
be  sSprlmrover  those  of  the  States  and  does  not  come  under  the  alleged  power  of 
courts^ to  hold  an  act  unconstitutional  which  latter  power  is  not  pT 

State  or  Federal  Constitution,  and  which  was  four  times  voted  down  m  the  Philadel- 


’’’Is'trjuTsStVo!*!  think  the  members  of  the  legislature  and  of  Congress  are  as 

intellio-ent  as  patriotic,  and  as  responsive  to  their  oaths  as  the  ^ 

err  iLe  supe^visfon  is  iA  the  people  and  not  in  the  courts  to  whom  the  constitution 
attributes^no  superior  virtue  or  power  over  a  co-ordinate  department,  an)/  more  t  a  ^ 

“QuItion’STs  °;n:we7ed“l1™  question  one,  so  is  question  four  by  Are  abov. 

"^^^’aMribute  no  particular  virtue  to  the  decisions  and  conflicting  views  you  refer  tc 
in  vour  letter  The  test  is  the  Constitution  itself,  in  which  no  doctrme  resembli  t 
‘Varbury  V  Madison”  can  be  found.  We  should  not  “make  the  word  of  none  effecl 
bv  our  traditions.”  That  doctrine,  like  “Georgia  against  Chisholm  The  Dart 
nmuth  College  Case  ”  “The  Income  Tax  Case,”  and  others  which  the 
bX  forced  to  correct  by  Constitutional  Amendments,  was  an  assumption  of  author 
itv  based  upon  the  presumption  that  the  judges  are  superior  in  P^-tnotism  and  mtell 
oFnrrto  the  elective  branch  of  the  government;  that  the  judges  were  infallible  anc 
fhat  wealth  must  be  protected  against  the  encroachments  of  the  people,  wherea 
thf  v^lations  of  the  Constitution  by  the  irresponsible  courts  from  ^ 

nf  wpalth  have  been  far  more  frequent  than  violations  in  the  interest  of  the  peopK 
by  the  legislative  bodies  and  are  arousing  an  indignation  that  is  becoming  dangerou 
the  more  so  that  it  is  a  just  indignation 


Hon  R.  M.  Wanamaker  (Judge  Supreme  Court  of  Ohio)  writes; 


Evening  Post,  concerning 

‘“iTJwe  tharSkTpinion  is  waking  up  to  the  immediate  necessity  for  practica 
anUpfo^Tslv:)SdSlTfZ,.and  I  am  gfad  to  -  yo”  «peml  committee  pushm, 

the  publicity  end  of  it  as  effectively  as  you  appear  to  be  doing. 

Again  thanking  you,  I  remain, 

Very  sincerely,  yours,  ^  Wanamaker.' 
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Dgrii  WiUiaiii  Trickett  (Dickinson  School  of  Law)  writes: 

I  regret  that  I  am  unable  to  give  the  time  for  a  complete  answer  to  voiir  qiiestions- 

Allow  me  to  express  surprise  at  the  failure  to  distinguish  between  judicial  nullifica. 
tion  oi  state  statutes  on  the  ground  that  they  conflict  vdth  Xh.e  federal  constitution,  and 
that  of  state  statutes  on  the  ground  that  they  conflict  with  state  constitutions,  or  that 
of  federal  statutes  on  the  ground  that  they  conflict  with  the  federal  constitution.  How 
can  these  unreservedly  different  questions  be  confused? 

The  legislature  are  capable  of  confiscatory  legislation.  The  courts  are  capable,  even 
though  they  assume  a  statute — nullifying  power,  of  upholding  confiscatory  legislation. 
The  courts  are  no  more  inerrant  nor  loyal  to  law  in  purpose,  than  the  legislature,  ^\’hat 
Is  it  in  the  make-up  of  a  judge  that  makes  him  better  than  a  legislator?  ^^^lile  the 
court  may  occasionally  suppress  bad  legislation,  it  may  also  suppress,  as  it  has  done 
bighly  desirable  and  necessary  legislation.  ’ 

,  An  absolute  veto  on  legislation  is  as  bad,  when  in  a  court  holding  ofiice  for  life,  as 
m  a  king  or  life  president.  It  is  capable  of  being  abused.  Even  if  honestlv  exercised 
it  is  rather  late  in  the  political  day  to  contend  that  the  will  of  90,000,000  of  people 
should  be  capable  of  nullification  by  five  of  nine  gentlemen  who  profess  to  find  rea£)n 
:herefor,  in  the  alleged  conflict  of  that  will  with'  the  rule  of  the  bare  majorities  of 
conventions  held  in  1788. 

It  is  absurd  to  allow  five  brains,  five  wills  to  hold  in  bonds,  a  nation  soon  to  be  of 
150,000,000;  200,000,000.  The  royal  veto  was  pared  down  to  a  mildly  suspensive 
/eto  by  the  constitution  of  1787.  Did  our  ancestors  really  intend  to  keep  the  abso¬ 
lve  veto,  and  simply  to  change  the  depository  from  executive  to  so-called  judicial 
)fiicers;  from  a  president  who  might  or  might  not  be  a  law^^er,  to  a  court  that  must 
)e  composed  of  law^-ers?  Did  they  intend  this  little  profession  to  have  a  monopoly 
)f  one  of  the  three  branches  of  the  government  and  at  the  same  time,  to  give  it  the 
)ower  to  set  at  nought  the  other  two  departments,  under  the  pretense,  more  or  less 
uausible,  that  the  act  was  “unconstitutional?” 

The  errors  committed  by  the  Supreme  Court,  viz.;  in  holding  that  states  could  be 
ued  by  private  persons ;  that  Congress  could  not  legislate  against  slavery  in  the  terri- 
ones,  that  Congress  could  not  make  paper  a  legal  tender;  that  Congress  could  impose 
.n  income  tax  only  under  a  rule  of  apportionment  that  would  make  such  a  tax  pre- 
)Osterous  and  untenable,  show  the  danger  of  committing  to  that,  or  any  other  body 
he  power  to  muzzle  the  will  of  the  people.  ’ 

Charles  Edward  Russel  (editor,  author,  and  Sociahst  candidate  for 
iJnited  States  Senator)  writes: 

>  to  of  September  Ilth  presenting  certain  questions  in  behalf  of 

he  JNew  York  State  Bar  Association  Committee,  I  beg  leave  to  reply  that  I  am  not  a 
iw^-er  and  consequently  not  able  to  answer  your  questions  except  from  the  layman’s 
omt  of  view. 

First.  If  we  had  a  rational  constitution  and  modern  organization  of  our  government 
aere  would  be  no  conflicts  between  the  constitution  and  legislation  in  what  you  call 
)rty-nine  legislative  communities. 

fi-Scatory  legislation  in  derogation  of  the  bills  of  rights  in  our  States 
nd  Federal  Constitution  is  a  dream.  If  our  laws  and  constitutions  were  1/100  part 
3  much  dnected  toward  conseradng  huinan  life  as  they  are  towards  protecting  dirty 
ollars  and  property  acquired  by  questionable  means,  there  would  never  be  any 
nance  for  doubt  on  this  point. 

Third.  They  seem  to  do  this  very  well  in  Switzerland  just  as  we  do  it  very  weU 
,1  our  States.  If  a  State  were  on  the  basis  of  a  county  in  the  State  or  a  township  in 
le  county,  which  is  the  only  rational  system,  there  would  be  no  chance  for  any  such 
uestion  as  you  raise. 

Fourth.  The  framers  of  the  federal  constitution  of  1787  were  of  course  determined 
)  giye  us  a  system  as  nearly  monarchical  as  possible  and  to  deprive  the  people  of 
jv^ery  right  of  which  they  could  be  robbed.  Consequently  they  foisted  upon  us  a 
astern  which  has  been  productive  of  nothing  but  trouble  ever  since.  There  is  no 
.ore  reason  why  we  should  thii^  that  the  last  word  in  government  was  said  in  1787, 
lan  there  is  that  we  should  think  that  the  last  word  was  said  that  year  in  o'eoloo-y' 
stronomy  or  biology.  ’ 

four  merely  repeats  question  one  and  should  have  the  same  answer. 

I  ^itth.  \\Tiat  on  earth  the  conditions  of  primitive  days  have  to  do  with  conditions 

j’-day  I  am  unable  to  see.  You  might  go  back  to  the  stone  age  and  find  thinc^s  still 
rorse.  ® 

.i  Sixth.  The  views  of  these  gentlemen  on  the  problems  of  modern  government  are 
u  valuable  as  the  views  of  a  person  in  the  tenth  century  concerning  the  planet  Vega. 
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Seventh  Since  we  continue  to  pay  this  grotesque  and  fantastic  adoration  to  the  |ai 
opinions  of  gentlemen  of  a  by-gone  age,  so  long  will  it  be  absolutely  impossible  for  us  ^ 

Eighth  ^Yes,^ most  assuredly.  A  decision  holding  that  the  State  could  not  grani 
a  mononolv  is  of  very  little  importance  in  view  of  the  fact  that  private  capital  has 
since  crated  exactly  the  same  kind  of  monopoly  that  the  State  then  forbade.  ^ 

Ninth.  I  do  not  know  that  the  condition  of  the  Southern  States  in  the  period  tc  jH 
which  you  refer  is  any  worse  than  the  condition  in  Colorado  under  the  domination  d  |o 
the  coal-mining  companies  within  the  last  twelve  months,  but  I  am  still  very  puzzled  id 
to  determine  why  the  b.ad  conditions  in  times  gone-by  is  any  reason  for  maintainin^^i 

a  bad  condition  to-day. 


jai 


Allan  L.  Benson  (editor  and  author)  writes: 


ea 


I  beff  to  acknowledge  receipt  of  three  form  letters  from  you  requesting  replies  t( 
certain  queSrrelative  to. tlie. constitutional  right  of  tlm  United  States  Supreme 
Court  to  pass  upon  the  constitutionality  of  laws  enacted  bv  Cnngress  and  the  legis 
latures  of  the  various  States.  Without  troubling  to  repeat  tne  questions,  1  will  lere 
set  down  the  answers,  numbering  each  to  harmonize  with  the  numbers  of  your  ques 

would  leave  it  to  the  State  legislatures  or  to  Congress  to  decide  whether  am 
contemplated  acts  of  their  own  would  constitute  a  violation  of_  the  constitution.  . 
should  not  expect  every  legislature  alwalys  to  interpret  the  9 ojistitution  correctly,  bu 
I  do  not  believe  the  United  States  Supreme  Court  always  inte^rets  the  constitut  o 
correctly  and  I  would  rather  entrust  my  rights  to  a  large  number  of  men  elect^ 
the  people  and  accountable  to  the  people  then  to  nine  men  appointed  by  the  Presi 
dent,  practically  for  life,  and  accountable  to  nobody,  so  far  as  their  lawful  acts  ar( 

conce^  our  legislatures  are  ‘‘capable  of  confiscatory  legislation.”  So 
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the  UniSd  stated  S^eme  Court  capable  of  confiscatory  decisions  Every  pubh 
body  is  capable  of  Jong  action,  E^ry  public  body  should,  there  ore,  be  held 
strict  accountability  by  the  public.  If  a  l(gislature  displeases  a  State,  the  State  a 
the  expiration  of  the  legislature’s  term  of  office,  can  turn  it  out.  The  United  State 

Supreme  Court  cannot  be  turned  out.  ^  n  ..-..c 

^  No  bill  of  rights  is  worth  more  than  the  public  sentiment  behind  it—usually,  nc 

80  much  Public  sentiment  to-day  undoubtedly  favors  freedom  of  speech,  of  th 
pre^  and  the  right  to  bear  arms,  but  these  rights,  though  we  have  a  supreme  court  t 
Lforce  them,  are  frequently  violated.  Inasmuch  as  each  citizen  s  safety  is  dep?ndm 
upon  equal  safety  for  every  other  person,  I  should  expect  to  lose  none  of  my  rights  . 
both  the  bill  of  rights  and  the  power  of  the  Supreme  Court  to  construe  the  constitutio 

^  A^Lefme  answer  this  question  by  asking  why  the  Federal  convention,  of  1787, 
it  intended  the  Supreme  Court  should  have  the  right  to 

ality  of  acts  of  Congress  did  not  say  so?  Inasmuch  as  they  did  not  gwe  the  court  th 
power  nor  lodge  it  anywhere  else,  I  am  unable  to  say  where  the  convention  expecte 
Ft  to  rest  Jefferson  believed  that  Congress  and  the  President  should  each  mterprt 
thfeonstitution  for  themselves.  With  the  President  subject  to  impeachment  at  aD 
time  and  Congress  subject  to  frequent  elections,  I  see  no  reason  why  Jefferson  s  plai 
if  tried,  should  not  have  worked  out  far  more  saPsfactorily  than  the  one  that  is  no 

^^5^  I  am  not  in  the  slightest  degree  impressed  by  any  decision  of  the  United  Stab 
Supreme  Court  with  regard  to  its  right  to  nullify  laws— especially  any  decision  handt 

down  while  Marshall  was  chief  justice.  ti,  /v+nc 

6  &  7  I  fail  to  see  the  importance  of  what  Patrick  Henry,  John  Adams  and  othe 

may  have  thought  about  the  desirability  of  having  the  Supreme  Court  pass  upon  t 
constitutionality  of  legislative  enactments.  The  question  at  issue,  as  I  understod 
is  primarily,  whether  the  constitution  gives  the  court  such  power 
that  it  does  not  Everyone  knows  that  the  court  itself,  until  Marshall  s  time^  did  n 
d^msS  power  JaS  resigned  because  he  believed  the  court,  as  created  by  tl 
constitution  was  too  weak  to  interest  him.  And,  so  far  as  question  No.  7  is  co 
cerned  the  colonists,  prior  to  the  revolution,  on  several  occasions  rebuked  judici 
usurpation  of  the  right  to  negative  legislative  acts,  and  Englishmen  in  England  wou 
not  to-day  tolerate  interference  with  the  legishtive  pc'wer  by  the  judici^y. 

8.  Yes^indeed,  I  believe  we  should  have  had  enough  government  to 
preserving,”  if  the  Supreme  Court  had  not  acted  as  it  did  m  the  cases  mention 
^ack  of  everv  legislative  mistake  or  crime  is  the  power  of  the  mopie  to  correct 
electing  a  legislature  that  will  repeal  the  undesired  measures.  The  Supreme  Coi 
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las  undoubtedly  done  a  good  deal  of  good,  but  it  has  also  done  a  good  deal  of  bad. 
ind,  when  the  Supreme  Court  goes  wTong  it  is  an  infinitely  greater  task  to  put  it  right 
han  it  is  to  put  Congress  right. 

9.  The  Southern  legislatures,  during  the  reconstruction  period,  were  largely  com- 
)osed  of  negroes.  I  do  not  believe  the  limitations  of  ignorant  negroes,  just  emanci- 
)ated,  may  correctly  be  regarded  as  the  abilities  of  ordinary  white  men.  The  con- 
lition  of  the  South  was  certainly  wretched,  in  those  days— and  it  is  wretched  yet. 
Nowhere  in  the  country  is  there  so  much  illiteracy,  and  "general  ignorance,  nor.  out- 
ide  of  the  great  cities,  is  there  anywhere  else  so  much  poverty.  I  believe  that  if  a 
;areful  examination  be  made  of  the  facts  that  it  will  be  found  that  there  were  other 
eason  than  the  lack  of  judicial  overlordship  for  the  wretchedness  that  existed  in  the 
louth  during  the  reconstruction  period. 

I  enclose  a  pamphlet  that  elaborates  my  views.  (The  Usurped  Power  of  the 
Courts,  by  Allan  L.  Benson.) 

A  socialist  candidate  for  high  elective  office  writes: 

I  am  in  receipt  of  your  letter  of  the  sixth  inst.  relative  to  the  spreading  opinion 
hat  our  courts  often  exercise,  oppressively,  a  usurped  power  in  declaring  statutes 
nconstitutional. 

In  that  letter  you  set  out  two  statements  of  fact: 

(1)  That  many  men  of  eminence  are  asserting  that  the  exercise  of  the  power  by  the 
ourts  to  declare  statutes  unconstitutional  is  unique  and  peculiar  to  the  two  Americas. 

(2)  That  there  are  many  well-informed  persons  who  contend  that  what  the  American 
ourts  have  done  and  are  doing  in  this  regard  since  1780  constitutes  a  judicial  usm-pa- 
-on. 

Then  you  say  that  yoin  committee  “is  desirous  of  ascertaining  the  historical  accu- 
icy  or  inaccuracy  of  both  the  views  above  set  forth  in  order  that  it  may  report  the 
•uth  and  the  whole  truth  in  relation  thereto  to  the  State  Bar  Association  at  its  next 
leeting.”  Permit  me  to  say  that  it  seems  to  me  that  this  “desire”  lacks  congruity, 
iad  that  the  method  you  are  pursuing  to  gratify  that  desire  is  absurd, 
j  You  might  more  easily  ascertain  matters  of  “historical  accm’acy  or  inaccuracy” 
y  examining  records  and  reported  cases.  But  instead  of  piusuing  so  simple  and 
pviops  a  com'se.  you  proceed  to  catechise  me,  using  these  words  of  introduction  to 
aur  interrogatories:  “To  those  who  think  that  the  comTs’  refusal  to  enforce  statutes 
L  contravention  of  the  fundamental  law  has  been  a  judicial  usm-pation,  we  submit 
lese  questions.” 

The  nine  “questions”  that  follow  your  extraordinary  introductory  are  odd  and 
Lconsequential.  I  cannot  see,  and  I  do  not  believe  that  you  see  how  any  answer 
lat  I  might  offer  to  aiiy  of  your  “questions”  concerning  my  ^dews  could  give  you 
ly  means  to  “ascertain  the  historical  accuracy  or  inaccm’acy  of  both  the  views 
)Ove  set  forth,”  or  of  either  of  them. 

Your  letter  indicates  upon  its  face  that  its  real  pm’pose  is  not  the  piupose  set  forth, 
s  purpose  is  not  to  ascertain  “historical  accuracy  or  inaccuracy,”  etc.,  its  pm'pose 
to  serve  as  a  brief  indefense  of  something  that  is  indefensible. 

In  the  first  question  propounded,  you  ask  me: 

‘‘How  would  you  resolve  the  inevitable  conflict  between  the  constitution  and 
^islation  *  *  *  _  except  by  recourse  to  the  courts?  ” 

My  criticisms  of  this  question  are  three  in  number.  The  first  is  that  no  answer  that 
might  give  would  in  any  way  a.ssist  in  “ascertaining  the  historical  accuracy  or  in- 
|Curacy  of  both  the  views  set  forth,”  or  the  accuracy  or  inaccuracy  of  anything 
storical.  The  second  criticism  is,  that,  with  an  apparent  show  of  fairness,  you  are 
Ting  to  prescribe  and  limit  the  attacking  party’s  line  and  plan  of  attack.  In  other 
)rds,  you  are  tr;^dng  to  trick  your  adversary  into  a  situation  that  will  confine  his 
oof  and  his  argument  to  a  complaint  and  bill  of  particulars  that  you  have  outlined 
I*  him.  You  have  with  great  pains  selected  the  ground  and  prepared  the  plan  of 
ttle  for  your  adversary,  and  are  flattering  yourself  in  believing  that  he  vdll  be  so 
Lwary  as  to  fall  into  your  trap.  The  question  propounded  by  you  is  like  the  egg  of 
e  cuckoo-bird  laid  in  the  nest  of  another  bird  for  hatching.  The  result  is  deemed 
mred  that  another  cuckoo  will  be  the  outcome,  unless  the  bird  that  is  to  do  the 
Doding  makes  timely  discovery  of  the  imposition  and  refuses  to  be  duped. 

My  third  criticism  of  this  primal  question  is  that  it  is  calculated  to  deter  persons 
tertaining  the“views  above  set  forth,”  to  browbeat  them,  by  a  show  of  cheap  and 
perficial  learning.  It  is  designed  at  the  same  time  to  impale  upon  a  spit  such  as 
tertain  the  “views  above  set  forth”  and  are  more  hardy  than  wary,  and  then  to 
Id  them  up  to  be  gibed  at  and  made  sport  of  by  the  sophisticated  of  the  “ancient 
d  honorable  profession.” 

By  such  means  it  is  hoped  to  stem  the  tide. 
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The  real  cause  of  the  growing  disatisfaction  with  the  courts  is  that  from  the  begin¬ 
ning  to  the  present  time  they  gave  and  are  giving  strained  construction  to  language, 
resulting  in  decisions  favoring  the  common  despoilers.  The  trend  and  effect  of 
iudicial  decisions  has  always  been  and  is  to  favor  so-called  property  rights  as  against 
personal  rights.  The  courts  are  plainly  the  conscious  or  unconscious  instruments  of 
the  despoilers—whether  conscious  or  unconscious  can  make  no  difference — and  in 
serving  private  interests  as  against  the  interests  of  the  commonalty  they  have  been, 
and  are  giving  forced  interpretations  to  constitutions,  statutes  and  patents,  strikmg 
out  here  and  inserting  there,  making  conflicts  or  ambiguities  that  give  plausible 
iustification  for  declaring  acts  either  wholly  or  partly  void,  or  to  extend  or  restrict 
their  application,  and  in  the  absence  of  written  law  stretching  the  common  law,  and 
in  the  same  direction,  and  with  the  same  result. 

In  your  second  question  you  ask :  _  i  i  •  i 

“Do  you  believe  that  our  several  legislatures  are  incapable  of  conhscatory  iegisia- 

would  answer  this  in  Yankee  fashion  by  asking  another  question,  namely;  Do 
you  believe  that  our  courts  are  incapable  of  depriving  us  of  the  things  and  measures 
that  make  for  the  personal  welfare  and  advancement  of  each  member  of  society,  or 
of  divestino'  us  of  our  common  domain  and  heritage,  in  the  interest  of  our  econoimc 
masters  and  common  despoilers?  If  you  do,  then  it  is  clearly  evident  to  me  that  the 
dust  of  your  books  and  precedents  has  to  a  great  extent  destroyed  both  your  percep¬ 
tive  and  your  ratiocinative  faculties.  P 

The  seven  other  questions  that  you  ask  are  all  of  the  same  tenor.  They  constitute 
an  attempted  elaboration  of  the  eighteenth  century  argument  that  you  are  puttmgf  j 


forth  in  the  unusual  guise  of  a  searcher  after  truth. 


rLIl  ill  tlitJ  UliUauai  gUXOC  a  t  i  •  x  •  a  „ 

The  reason  and  being  for  the  many  judicial  mal-effects  and  their  correct  interpre-  im 
tation,  along  with  the  rest  of  the  social  and  political  phenomena  of  our  times,  could 
easily  have  been  obtained  by  your  committee  without  writing  so  characteristically  ul 
lawyer-like  a  letter  to  me. 
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iwyer-iike  a  letter  to  me.  .  ,  .  xx  •  £  • 

Your  letter  might  serve  as  a  brief  in  bolstering  up  the  tottering  cause  of  privilege 

with  such  as  cannot  entertain  a  view  unless  it  be  superimposed,  or  with  such  whose 
private  and  personal  interests  form  the  basis  of  their  judgment.  But,  as  to  such  as 
are  unfettered  in  their  thinking,  moderately  diligent  in  research,  and  not  constrainec 
by  so-called  authority  in  the  domain  of  the  mind,  your  obscurantism  is  doomed  t( 

igimminiou^s  ^fadure^  skilfully  away  freim  the  point,  my  dear  sir.  Private  wealtl 

rules  over  us  most  arrogantly.  Capital  is  king.  The  courts,  because  of  the  adherenc* 
of  the  body  of  the  judges  to  false  world-views  and  fundamental  error,  constitute  hi 
aegis.  Discerning  minds  understand  all  this,  and  it  affords  to  them  an  exhibitioi 

more  pregnant  with  significance  than  a  Homan  holiday.  j  a  o... 

The  kiW,  however,  is  being  assailed,  and  his  ministers,  servitors,  and  flunkies  ar 
being  kicked  as  they  deserve  to  be.  The  lawyers  on  the  bench,  and  off,  are  getting 
their  share  of  the  kicks,  and  are  due  to  receive  more  of  that  sort  of  treatment,  am 
their  efforts  in  chopologic  will  only  invite  contempt  and  ridicule.  4. 

Your  astute  letter  should  some  day  become  interesting  as  furnishing  subject-matte 
for  students  of  psychology  and  social  group-rating. 
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A.  M.  Simons  (a  leading  Socialist  editor)  writes: 


Your  circular  letter  addressed  to  me  at  Girard,  Kan.,  has  been  mislaid  and  conse 
mientlv  delaved  in  receiving  a  reply.  I  cannot  now  attempt  to  go  into  aii  in 
questions  yo/raise  with  any  degree  of  fullness,  as  to  do  so  would  require  the  preparai^ 
to  of  a  ieatise  necessitating'several  months’  work.  I  can  only  give  you  somf 
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thoughts  that  come  to  me  wdth  little  time  for  reference. 


LOUS^nis  iiiau  cuint;  tu  luc  wauia  aa^ua^/  aaaaav^  a^a  ^  ^  _ 

1  By  referring  the  questions  to  a  referendum  vote.  This  is  really  no  problem  as  th 
same  question  is  solved  in  many  different  ways  in  other  nations,  and  I  do  not  ac cep 
as  an  irrevocable  and  indisputable  premise  that  a  written  ^onstitutmn  should  b 
unchangeable.  In  fact  when  considered  as  a  Procrustsan  bed  it  is  simply  an  illue 

tration  of  the  stupidity  of  nations.  ,  i  +karr>«AlvP 

2.  In  view  of  the  fact  that  legislative  bodies  have  for  years 

willing  to  stand  for  any  sort  of  legislation  that  assisted  in  the  confiscation  of  the  prod 
nets  of  labor,  I  am  willing  to  admit  that  they  might  continue  to  do  this.  You  d 
not  mean  this  however.  YTiat  you  are  really  asking  is  whether  it 
sible  that  the  producing  class  would  gam  sufficient  power  ^  ^ 

to  compel  restitution,  and  whether  m  such  cases  the  courts  could  be  depended  up^ 
to  thwart  the  people’s  will  and  protect  the  possessors  of 

guess  is  as  good  as  mine  and  has  nothing  to  do  with  the  q 

3.  It  certainly  cannot  be  solved  in  either  of  these  ways,  but  only  by  the  will  o 

the  masses  of  the  people  involved. 
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4.  Although  I  have  read  much  on  the  actions  of  the  “fathers  of  the  republic,”  I 
am  little  interested  in  what  they  thought  if  that  thought  is  not  to  the  best  interest  of 
the  present.  The  logical  “court  of  last  resort”  should  be  a  referendum  of  the  people, 
since  “when  any  government  becomes  destructive  of  those  ends,  it  is  the  right  of 
the  people  to  alter  or  abolish  it  and  to  substitute  such  forms  as  will  in  their  judgment 
best  secure  those  ends,”  and  this  would  be  just  as  true  if  this  phrase  had  never  been 
penned  by  Jefferson. 

5.  Most  of  the  references  you  give  have  been  read  by  me,  also  the  controversy  on 
these  points  by  Beard  and  a  recent  writer  m  the  American  Historical  Journal,  whose 
aame  now  escapes  me,  but  must  again  repeat  that  not  being  a  lawyer  I  could  never 
3ee  why  a  precedent  is  more  important  than  common  sense,  the  general  interest  and 
:he  will  of  the  people. 

6.  Same  as  to  5, — except  that  Thomas,  Patrick  and  Samuel  were  badly^  fooled  if 
:hey  thought  that  the  constitution  and  the  courts  would  ever  prevent  any  encroach- 
nents  on  the  rights  and  well-being  of  the  great  majority  of  the  population.  You 
)ught  to  get  someone  who  has  been  away  from  law-books  long  enough  to  see  a  few 
'acts  to  interpret  this. 

7.  Do  not  remember  the  quotation,  but  if  it  exists  it  would  only  be  proof  of  how 
ally  great  men  could  be.  To  prove  my  Yankee  ancestry  I  would  answer  this  by  ask- 
ng  how  many  of  those  who  really  fought  the  Revolution  ever  heard  of  Coke,  Littleton, 
Blackstone,  or  the  theory^  you  suggest?  Insofar  as  any  such  question  was  even  re- 
notely  involved,  what  the  Revolution  established  was  the  right  of  the  sword  to  revise, 
■eview,  declare  unconstitutional,  revoke,  or  everlastingly  smash  any  and  all  acts  of 
)arliament,- — something  much  older  than  John  Adams. 

8.  I  have  an  idea  that  without  any^  of  these  statutes,  or  legal  decisions  the  earth 
rould  have  brought  forth  its  fruits,  the  mines  would  ha*ve  yielded  up  their  wealth, 
ndustry,  invention  and  intelligence  would  have  existed.  That  sane  men,  most  of 
i^hom  I  suppose,  have  at  least  heard  of  comparative  politics,  law  and  legislation  can 
sk  such  a  question  surprises  me.  Again  to  reply  with  a  question,  if  the  LYited  States 
Lad  had  no  written  constitution  at  all,  no  Supreme  Court,  but  had  had  any  one  of  a 
i.alf  a  dozen  other  different  kinds  of  government  would  it  not  “have  been  worth  pre- 
erving?  ” 

9.  There  is  no  doubt  that  the  “condition  of  the  southern  states  under  this  regime 
7as  most  wretched,”  but  I  was  always  under  the  impression  that  this  was  due  in  part 
t  least  to  the  fact  that  they  were  being  ravaged  by  a  war  which  destroyed  nearly  all 
heir  political  and  economic  institutions,  rather  than  to  the  fact  that  they  lacked 
rritten  constitutions  and  Supreme  Courts.  Perhaps  I  am  mistaken,  and  if  they  had 
ad  the  right  so'rt  of  Supreme  Court  decisions  they  would  have  retained  their  pros- 
erity  in  spite  of  the  war. 

In  short,  all  your  questions  mightily  overestimate  the  importance  of  a  few  institu- 
Lons  with  which  lawyers  are  directly  connected  in  a  profitable  capacity,  which  is 
Qother  excellent  illustration  of  the  economic  interpretation  of  history,  which  I  have 
ned  very  hard  to  Rlustrate. 

The  question  of  whether  the  writers  of  the  constitution  intended  to  confer  upon  the 
[upreme  Court  the  powers  it  has  exercised  is  worthy  of  examination.  I  believe  it  did 
lot,  but  I  may  easily  be  mistaken.  The  question  of  whether  it  should  continue  to 
sercise  that  power  is  one  for  discussion  on  a  much  wider  basis  than  is  suggested  by 
our  questions. 

:  The  editors  of  The  Saturday  Evening  Post  write; 

f  Thank  you  for  your  copy  of  the  letter  dated  October  21st,  referring  to  Mr.  Post’s 
rticle  in  our  magazine. 


Exhibit  C. 

Questionnaires  in  the  following  form  were  sent  to  over  180  leaders 
f  thought  and  action  among  the  disciples  of  Mr.  Holder,  who  col- 
jctively  asserted  in  1912  that  judicial  annulment  is  archaic,  unique 
r  obsolete. 

My  Dear  Sir:  The  New  York  State  Bar  Association  Committee  upon  the  duty  of 
lurts  to  refuse  to  execute  statutes  in  excess  of  or  in  contravention  of  the  fundamental 
w,  has  learned  that  two  out  of  our  last  three  presidents,  as  well  as  many  eminent 
dges  and  law  school  professors  have  written  books  or  pamphlets  stating  that  the 
)wer  the  American  courts  have  exercised  and  do  still  exercise  in  refusing  to  enforce 
iconstitutional  laws  is  alleged  to  be  unique  and  peculiar  to  the  two  Americas. 
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The  committee  is  desirous  of  ascertaining  the  historical  accuracy  or  inaccuracy  of 
the  view  above  set  forth  in  order  that  it  may  report  the  truth  and  the  whole  truth  m 
relation  thereto  to  the  State  Bar  Association  at  its  next  meetmg.  _ 

To  those  who  think  that  the  practice  of  refusing  to  enforce  laws  m  excess  ot  or  in 
contravention  of  the  fundamental  law  is  unique  and  peculiar  either  to  this  country 
or  to  North  America  and  South  America  We  submit  these  questions; 

1  Prior  to  the  French  Constitution  of  1791 ,  which  was  followed  by  the  constitutions 
of  Austria,  Belgium,  Italy  and  Switzerland,  prohibiting  courts  from  passing  upon  the 
validity  of  legislation  (Judge  Oscar  Hallam,  Judicial  Power  to  Declare  Legislative 
Acts  Void,  48  American  Law  Review,  245-7),  was  there  or  was  there  not  throughout 
the  continent  of  Europe  a  prevalent  idea  that  law  was  handed  down  from  custom,  and 
that  where  radical  legislative  innovations  were  proposed  in  derogation  of  those  customs 
they  were  treated  by  the  then  court  of  last  resort  as  void  (a)  during  the  middle  ages 
as  in  contravention  of  the  ecclesiastical  liberties  or  privileges  of  the  church,  a,nd  (6) 
nrior  to  the  French  Revolution  as  in  derogation  of  the  natural  rights  theory  ot  law/ 

2.  Has  or  has  not  the  introduction  of  conscription  for  military  service  been  generally 
followed  by  constitutional  restrictions  upon  the  power  of  courts  to  enforce  mndamentai 
laws  by  refusing  the  enforcement  of  statutes  m  derogation  thereof.  Has  not  the 
increase  of  arbitrary  power  based  upon  military  force  been  generally  followed  by  a 
diminution  of  such  liberties  as  the  courts  theretofore  preserved?  , 

3  Have  you  considered  Thomas  Jefferson’s  view  that  prior  to  the  adoption  ot  the 

federal  constitution  state  laws  in  contravention  of  the  articles  of  confederation  were 
not  enforceable  (4  Life  and  Works  of  John  Adams  579-80  note)?  Have  yo^  con¬ 
sidered  the  decision  of  the  U .  S .  Supreme  Court  in  1809  upholding  J efferson  s  view  that 
a  state  law  in  contravention  of  the  articles  of  Confederation  was  unenforceable  (U.  S. 
V  Peters,  5  Cranch,  115, 136-141)?  Have  you  considered  President  Madison  s  refusal 
to  prevent  the  execution  of  this  judgment,  and  the  House  of  Representatives  and 
eleven  states’  refusal  to  entertain  Pennsylvania’s  appeal  for  a  constitutional  amend¬ 
ment  to  prevent  the  Supreme  Court  from  declaring  any  more  state  laws  to  be  uncon¬ 
stitutional  (Ames,  State  Documents  on  Federal  Relations,  Aos.  22  25).  ,  ,  ^ 

4  Have  you  considered  John  Adams’  view  that  the  13  United  States  had  established 
by  the  right  of  the  sword  (9  John  Adams’  Works,  390-1)  the  correctness  of  Lord  Coke  j 
view  that  acts  of  parliament  in  derogation  of  the  rights  of  Englishmen  were  ^oid  and 
that  the  courts  should  refuse  to  enforce  them  (Quincy  Mass  Reports  200,  441  474, 
521-7-  1  Henry’s  Life  of  Patrick  Flenry,  pp.  79-106;  2  John  Adams  Works,  525)? 

5.  Have  you  considered  the  many  Privy  Council  cases  prior  to  American  Revolu¬ 
tion,  which  refused  to  execute  Colonial  laws  (Colonial  Appeals 

Schlesinger,  28  Political  Science  Quarterly,  pages  279-297  433-50  Wmthrop  w 
Lechmere,  1  Thayer’s  Cases  on  Constitutional  Law,  34,  37-39;  5  Pennsylvania  Statutes 

^^6^^Have^ou  considered  the  Privy  Council,  Commonwealth  of  Australia, 

Court  of  Canada,  Supreme  Court  and  Court  of  Appeeals  of  New  Zealand,  and  Indiai 
decisions  since  the  American  Revolution,  refusing  to  execute  Dominion,  Common 
wealth.  State  and  Colonial  laws,  and  even  one  Legislative  Act  of  the  Governor 
of  India  in  council,  as  ultra  vires‘^  MTiat,  if  any,  is  the  difference  between  the  h^  .. 
court  of  an  English  Dominion  or  Commonwealth  refusing  enforcement  of  an  act  of  th 
Dominion,  Commonwealth,  State  or  Colonial  Parliament  as  ultra  mres,  and  th. 
Supreme  Court  of  the  United  States  refusing  enforcement  of  an  act  of  Congress  or  of  . 
state  Legislature  as  unconstitutional? 

Yours,  very  sincerely,  ^  Foester, 

Chairman. 


Only  six  of  Mr.  Holder’s  disciples  have  attempted  to  champion  thi 

views  on  which  so  much  of  the  campaign  of  1912  was  based.  Fou. 

of  their  letters  follow.  ^  ^ 

Some  of  those  answering,  criticize  the  scope  of  the  inquiry  directe( 

by  the  Association,  the  form  of  your  Committee  s  questionnaires,  a 
weU  as  your  Committee’s  attitude,  generally  adding  that  they  lavo 
making  constitutional  amendments  easier,  that  they  avor  e  imi 
nating  the  Fourteenth  Amendment  or  due  process  of  law  irom  th 
Constitutions;  also  that  they  favor  the  recall  of  decisions. 

critical  letters  or  parts  of  letters  follow.  +  • 

In  some  instances,  the  authors  of  books  or  pamphlets,  contaimn 
the  views  above  set  forth,  forgot  what  they  had  written  m  1912. 
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Some  letters  show  that  their  writers  have  wholly  changed  their 
ninds  since  1912. 

A  distinguished  historian  and  university  professor  writes : 

1  beg  to  acknowledge  your  circular  letter  relative  to  the  investigation  of  the  relation 
f  the  courts  to  legislation. 

It  is  a  subject  which  has  been  much  in  my  mind  in  the  last  few  years,  and  I  have 
athered  various  materials  and  impressions  upon  it.  That  material  is  too  voluminous, 
nd  time  is  too  short,  for  me  to  undertake  anything  like  a  review  of  the  subject,  but 
can  answer  off-hand  and  without  consulting  data,  some  of  your  questions. 

If  I  undeistand  the  trend  of  your  point  of  departure,  you  assume  that  previous  to 
le  American  Revolution  there  was  in  the  world  a  principle  with  regard  to  the  rela- 
on  of  legislative  power  and  judicial  power  which  my  small  knowledge  of  the  history 
t  law  and  jurisprudence  does  not  verify.  The  main  theory  of  government  was 
lat  within  each  state  there  was  one  supreme  power — whether  TCing^  Council  or  Diet. 
a  England,  for  example,  the  judicial  power  was  part  of^  the  royal  authority,  and  so 
:  the  legislative.  That  a  court,  which  was  an  emanation  of  the  sovereign,  would 
ver  set  aside  a  statute  which  was  also  the  emanation  of  the  sovereign,  is  totally  con- 
ary  *0  that  notion  of  power;  and  it  may  be  observ'ed  that  the  world  now  seems  to 
md  toward  a  restoration  of  that  principle,--the  referendum  and  recall  of  judicial 
scisions  acting  together  would  practically  come  to  that  point.  The  Uts  de  justice  in 
ranee  is  a  efficient  proof  that  the  courts  did  not  consider  that  they  could  contra- 
me  any  edict  proceeding  from  the  superior  law-making  power. 

An  apparent  exception  was  brought  about  by  Montesquieu’s  entirely  mistaken 
)tion  of  a  dhdsion  of  powers  in  the  government  of  England,  iu  1730  or  thereabouts. 
0  matter  what  Coke  may  have  said,  and  iu  spite  of  the  handful  of  tentative  decisions 
opinions  by  Engl^h  judges,  the  English  courts  were  not  a  co-ordinate  power  ha\ang 
[ual  authority  to  judge  of  the  validity  of  the  statutes.  The  idea  of  the  di\dsion  of 
)wers  has  rnuch  affected  (and  for  the  most  part  harmfully)  modern  political  organi- 
■tion — ^particularly  in  the  United  States. 

Another  deviation  from  the  general  principle  of  unity  was  brought  about  by  federal 
•vernment.  In  the  so-called  Holy  Roman  Empire,  the  royal  legislative  power  was 
actically  annulled,  but  not  through  any  action  whatever  of  the  courts.  I  believe 
am  right  in  saying  that  neither  the  Hofgericht  nor  the  Reichskammergericht  ever 
tacked  the  validity  of  an  imperial  ordinance,  or  of  a  vote  of  the  Diet;  nor  so  far  as 
am  aware,  did  they  ever  interfere  with  the  legislation  of  the  states  of  the  empire, 
le  only  practical  application  of  the  setting  aside  of  statutes  because  controlled  by 
me  superior  law.  down  to  the  Revolution,  was  in  the  relations  of  the  English  colonies 
th  the  Privy  Council.  Here  the  process  seems  to  have  sprung  from  the  control  of 
artel's  of  commercial  companies  and  other  corporations,  as  cities  and  universities, 
len  the  principle  of  ultra  vires  came  in,  and  when  such  corporations  grew  to  be  little 
)rld  governments  in  a  distant  part  of  the  world,  the  principle  followed  them,  and 
0  of  the  colonial  charters  were  set  aside  by  the  courts  (Virginia  [1624]  and  Massachu- 
:ts  Bay  [1684]).  There  were  also  occasional  appeals  from  the  colonial  courts  to  the 
ivy  Council,  but  they  seem  to  have  accomplished  little,  and  I  have  never  been 
le  to  find  an  instance  of  a  colonial  statute  set  aside  because  not  in  accordance  with 

2  colonial  charter.  The  right  to  veto  colonial  acts  for  any  reason  that  seemed  good 
the  English  authorities,  obscures  if  it  does  not  exclude,  any  right  to  set  laws  aside 
unconstitutional.  The  action  of  the  Pri\w  Council  in  such  cases  was,  with  few 
ceptiqns,  never  judicial  but  executive. 

The  eight  or  ten  cases  in  which  state  courts  set  aside  state  statutes  between  1775 
d  1789  are,  in  my  judgment,  the  first  definite  application  of  the  principle  of  judicial 
usal  to  acknowledge  the  validity  of  a  statute  because  inferior  to  another  statute 
■de  by  the  same  community.  That  is  a  very  significant  distinction  from  all  colonial 
)cedure.  Writers  on  this  subject  seem  totally  to  have  overlooked  the  fact  that, 
2n  including  the  Rhode  Island  Paper  Money  case,  every  one  of  these  issues  was 
sed  upon  the  irregular  and  temporary  conditions  of  a  civil  war;  every  case  but 
;  Rhode  Island  case  was  based  upon  the  special  and  abnormal  status  of  Loyalists, 
vertheless  there  can  be  no  doubt  that  those  cases  were  in  the  minds  of  the  framers 
the  Constitution;  and  that  they  expected  the  new  federal  courts  to  disallow  state 
tutes  because  not  in  accordance  with  the  federal  Constitution.  Notwithstanding 
ent  efforts  to  prove  the  contrary,  the  history  of  the  Convention  firmly  establishes 
s  contention.  Inasmuch  as  the  Supreme  Court,  preAuous  to  the  Dred  Scott  decision 
1857,  never  set  aside  an  act  of  Congress  except  in  the  obiter  dictum  oi  1803  and  the 
Teira  case  of  1853  (both  touching  its  own  jurisdiction),  we  may  fairly  conclude  that 
>  Supreme  Court  thought  the  power  one  to  be  exercised  only  at  long  intervals,  and 
y  in  cases  of  giave  import,  so  far  as  federal  legislation  was  concerned. 
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The  practice  of  the  three  other  federations  of  the  English  stock,  and  some  of  the  rel^ 
tions  o^England  with  its  colonies,  are  only  lessons  learned  from 

States  and  throw  no  light  upon  the  fundamental  principles  of  the  British  Empir( 
previous  to  1800.  The  action  of  France,  and  later  of  Switzerland  and  other  countries 
prohibiting  judicial  annulment  of  statutes,  was  not  intended  to  repeal  a  pre^uous  pran 
tice  or  priLiple,  but  to  prevent  the  application  of  the  new  American  idea^to|ove 
ments  more  or  less  resembling  the  government  in  the  United  States. 


A  State  leader  of  a  great  political  party  writes: 


T  suppose  vour  circular  letter  of  June  20th  is  intended  to  elicit  a  reply  .  ^ 

(1)  In  the^middle  ages  the  courts  sometimes  held  ultra  vires  the  royal  ordinance  o 

statutes  invaSng  the  "privileges  of  the  church  or  the  authority  of  the  courts.  Such 
decisions  generally  ran  counter  to  democratic  tendencies  of  me  tim^. 

(2)  The  extension  of  parliamentary  government  in  western  Europe  has  synchronize! 

with  the  liStatiorof  the  powers  of  the  courts.  .It  so  higipens  that  limitation  of  <mto 
cratic  and  ecclesiastic  power  has  been  accompanied  by  the  levying  of  democratic  mill 

Us  andU  Surely  the  practice  of  American  courts  in  holding  void  statutes  i^  viola 
tion  of  the  Constitution  is  familiar  to  even  those  of  us  who  are  not  lawyers  by  profession 

(6)  ThosU?iisUho  haU'beCT^S  the  habit  of  asserting  that  the  powers  of  America’ 
courts  were  umW  haU  referred  primarily  to  the  powers  of  English  and  other  Eure 
neU  cS  Do  you  mean  that  the  Dominion  courts  in  Canada  and  New  Zealam 
Ld  the  high  courts  in  Australia  (I  think  we  way  consider  British  f 

exercise  a  jurisdiction  in  constitutional  cases  identical  with  that  of  the  America. 

courts? 


A  prominent  lawyer  and  chairman  of  an  important  committee  ii 
his  party  writes: 


Responding  to  your  circular  letter  of  June  10th,  issued  as  Chairman  of  the  Ne’ 
York  State  Bar  Association  Committee,  permit  me  also,  to  ask  a  question. 

In  mv  articlf  f  statem^^M,  “The  difference  therefore  between  a^ 

which^re  Constitutional  and  unconstitutional,  between  what  is  due  process  of  la^ 
Tnd  what  is  Sht  in  such  cases  involving  the  ‘police  power,’  does  not  depend  upo 
anv  languao-e  in’ the  Constitution.  These  cases  are  decided  solely  upon  the  opmio 
Crtllrfourf  as  to  the  law  is  necessary  for  the  general  welfare  and  henc 

"UhtUivUohheUrrtTus  eLreised  is  not  for  the  enforcement  of  any  defimt 
principle  or  custom,  but  the  court  acts  as  a  reviewing  ^ody  over  th^ 
legislative  body  as  to  what  is  sound  public  policy.  If  the  Constitution  Bad  rea 
that  Congress  shall  have  the  power  to  pass  all  laws  necessary  and  proper  but  the 
CongresSl  have^  pass  any  bad  laws,  this  necessarily  ^onldjequi 

somfmviewin-  body  such  as  the  Supreme  Court  to  pass  upon  what  was  a  bad  lav 
You  mio-ht  think  that  such  complete  subjection  of  the  legislature  to  the  jud  c  a 
wouirife  Lmecedented  yet  how  different  is  this  from  the  power  exercised  in  coi 
T  ‘‘UiP  rirocpss  of  law”?  Following  this  line  of  reasomng,  tl 

auestion  I  b^  to  ask  is-  When  the  American  courts  refuse  to  enforce  laws  not  becauf 
oTcSutiSaTpr*  ?bition  of  the  law  in  question., 

anv  pstabhshed  nrinciple  or  custom,  but  because  m  the  judgment  of  the  Court  tl 
kJ  C  not  repUsenT  sound  or  accepted  public  policy-is  this  power  not  uniqi 

^’'AnwSieUuestion-  When  one  considers  the  phrase  “due  process  of  law”  as  a  coi 
stitutiotTr^estriction,  is  this  not  inexact?  Whatever  ?“ce  ^  b^  th 

■nbraqp  ('which  in  all  candor  is  very  little)  has  been  given  it  by  the  judic  a  y. 

SS  to  such  a  Xrase  as  a  constitutional  restriction  bindnig  the  courts  and  in  tl 
Uxt  toaThU"  aUmuXt  its  sole  meaning  is  given  it  by 

that  it  is  not  a  constitutional  restriction  at  ail.  A  appoints  x>  nis  ag 
gives  him  the  power  to  do  whatever  in  the  judgment  of  C  is  necessary  ^nd 
fhrhmIStion  imposed  upon  B  is  not  A’s  judgment  (i.  a  constitutional 
but  C’s  judgment,  and  not  C’s  judgment  of  what  A  wishes,  but  C  s  own  opm  o  . 
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Pardon  me  for  going  into  this  A,  B,  C  discussion,  but  much  argument  concerning 
he  power  of  the  Courts  to  declare  laws  unconstitutional  is  confused  by  the  joint 
onsideration  of  the  power  of  the  Courts  to  enforce  a  specific  constitutional  prohibi- 
ion  and  the  power  of  the  Court  to  superimpose  its  own  judgment  on  that  of  the  legis- 
ature.  With  the  former  there  is  little  cause  for  complaint,  with  the  latter  there  is 
'ery  much  cause. 

A  member  of  the  Executive  Committee  of  a  great  national  party 
writes : 

I  am,  however,  firmly  of  the  personal  opinion  that  the  theory  that  the  position  of 
he  American  Courts  when  they  have  refused  and  do  still  refuse  to  enforce  uncon- 
titutional  laws  is  both  unique  and  peculiar  as  compared  to  the  procedure  of  the 
ontinental  courts. 

A  prominent  lawyer  and  distinguished  law  reformer  writes: 

May  I  add  that  from  my  own  standpoint  the  questionaire  is  not  sufficiently  important 
)  justify  the  effort.  Our  learned  Bar  is  apparently  interested  in  two  questions;  First, 
surpation  by  the  courts;  second,  whether  usui'pation  is  unique.  I  long  ago  made  up 
ly  mind  that  it  was  not  usurpation,  and  I  do  not  care  whether  it  is  unique.  The 
lain  question  is  whether  the  system  is  one  which  practically  works  to  the  satisfaction 
t  the  people.  That  question  will  not  be  answered  by  any  amount  of  learning  devoted 
)  answering  your  academic  questions.  If  I  were  going  to  take  up  the  question  of  the 
dation  of  the  courts  to  constitutional  liberty,  I  should  want  to  know  whether  it  is 
ivisable  that  cur  Constitution  should  contain  such  vague  terms  as  ‘‘due  process  of 
w,”  which  the  courts  themselves  cannot  define  and  do  not  define,  and  whether  it  is 
ivisable  to  leave  it  to  the  courts  to  determine  whether  any  given  law  shall  stand  or 
11  when  the  court  apphes  to  it  the  test  of  a  rule  which  the  court  itself  cannot  define, 
id  which  the  legislator  cannot  know  in  advance.  That,  I  take  it,  is  the  real  ques- 
on.  It  has  two  sides  and  on  it  opinions  may  differ.  Your  inquiries,  however,  seem 
'  me  to  involve  irrelevant  learning  of  no  special  advantage  either  to  the  Bar  or  to  the 
immunity,  and  the  answers  to  which  will  serve  no  useful  purpose. 

A  university  professor  and  prominent  law  reformer  writes: 

I  have  received  your  communication  of  Sept.  24th  with  reference  to  the  power  of 
le  courts  to  refuse  to  enforce  unconstitutional  laws  and  thank  you  for  it.  In  my 
tide  to  which  you  refer  I  do  not  assert  that  this  power  is  in  itself  unique  and  peculiar. 
Fat  I  do  assert  is  that  the  power  as  assumed  by  the  courts  to  veto  legislative  acts 
ider  the  XI V_  Amendment  as  not  being  “(/we  process  of  law,’’'  is  unjustified  by  the 
storical  meaning  of  this  phrase  or  by  any  of  the  rules  of  statutory  construction. 

I  think  your  inquiries  are  in  grave  danger  of  missing  the  main  point  raised  by  the 
oposed  recall  of  judicial  decisions,  and  of  going  off  on  a  side  issue.  I  would  suggest 
at  if  you  really  desire  to  report  the  truth  and  the  whole  truth  to  the  State  Bar  Asso- 
ition,  you  give  some  attention  at  least  to  the  historical  accuracy  or  inaccuracy  of  the 
terprqtation  put  on  the  XIV  Amendment  which  is  the  great  source  of  abuse  and 
urpation  of  an  unintended  and  unjustifiable  discretionary  veto  on  legislation. 

A  distinguished  Law  School  professor  writes: 

I  am  very  much  obliged  to  you  for  your  very  instructive  letter  of  May  22nd.  I  hope 
at  I  may  find  time  to  answer  your  letter  at  more  length  later.  Much  can  be  and 
.s  been  said  on  both  sides  of  the  question  which  you  raise.  I  presume  you  have 
served  most  of  the  articles  refeped  to  in  “The  Judicial  Bulwark  of  the  Constitution,” 

■  Frank  E.  Melvin  in  the  American  Political  Science  Review  for  May,  1914,  page  167. 
ithout  attempting  to  discuss  in  detail  the  points  you  raise,  I  suggest  that  most  of 
e  illustrations  which  you  put  are  cases  which  involve  conflict  between  legislation 
a  sovereign  body  and  that  of  a  body  of  limited  powers.  It  does  not  seem  to  me  that 
ch  illustrations  are  at  all  conclusive.  The  difference  as  to  which  you  ask  is  that 
one  case  legislation  of  a  sovereign  legislative  body  is  declared  unconstitutional. 
While  your  historical  inquiry  is  of  great  interest,  I  am  myself  much  more  interested 
the  problem  as  to  whether  the  exercise  of  the  power  in  question,  in  ever  increasing 
gree,  by  courts  composed  entirely  of  members  of  a  profession  prine  to  be  conserva- 
'e  does  not  unduly  hamper  democracy  in  the  interest  of  iirivileged  classes.  Should 


60 


NEW  YORK  STATE  BAR  ASSOCIATION. 


the  demand  upon  my  time  make  it  possible,  I  should  hope  to  write  you  at  greater 
length  later 


A  prominent  law  reformer  and  Law  School  professor  writes: 

I  have  been  in  receipt  from  time  to  time  of  a  letter  addressed  to  those  who  think' 
that  the  practice  of  refusing  to  enforce  laws  in  excess  of  or  in  contravention  of  the, 
fundamental  law  is  unique  and  peculiar  to  this  country  or  to  North  America  and; 

^Tam^^^grateful  for  this  letter  and  the  historical  information  and  references  therein, 

i  •  n 

should  like  to  point  out,  however,  that  I  do  not  fall  in  the  class  of  persons  to  whom 
your  letter  is  addressed.  I  think  that  I  have  on  no  occasion  expressed  the  view  that 
the  practice  of  our  courts  in  declaring  laws  void  was  uniquB  or  peculiar.  My  idea  is 
that  it  is  a  function  performed  by  some  governmental  body  in  practically  all  well- 
constituted  governments.  For  instance,  in  England,  a  similar  function  is  performed 
by  the  House  of  Lords.  That  is  so  constituted  as  to  represent  property  interests. 
It  has  had  until  recently  an  absolute  veto  power  on  all  laws  passed  by  the  Commons. 
Naturally  any  action  by  the  courts  in  declaring  laws  void  became  entirely  unnecessary. 

In  this  country,  where  we  have  had  no  second  chamber  so  constituted  as  to  represent 
property  interests  and  the  conservative  elements,_  we  haye  been  forced  to  work  out 
a  similar  function  in  another  way,  namely,  by  prohibition  m  our  constitutions  and  the 
action  of  courts  in  declaring  laws  void  which  contravene  t^^se  yovisions 
you  will  find  set  forth  somewhat  more  at  length  in  Chapter  XVI  of  my  little  book  on 

Unnonular  Government  in  the  United  States.  •  j  u 

The  recall  of  iudicial  decisions  raises  precisely  the  same  question  as  was  raised  by 
the  recent  House  of  Lords  Act  in  England  The  movempt  for  some  process  for  steam 
rollering  the  judicial  veto  of  our  Supreme  Courts  is  precisely  tlie  same  as  the  success- 
ful  ao-itation  in  favor  of  a  process  of  steam  rollering  the  veto  of  the  House  of  Lords. 

Whether  other  countries  work  out  the  protection  of  property  interests  against  a 
popular  legislative  chamber  by  the  legislative  veto  of  a  second  ^harnber  branch  oi 
the  leo-islature  or  by  constitutional  prohibitions  and  their  enforcement  by  judges, 
seems  to  me  by  itself  a  futile  inquiry  as  compared  with  the  merits  of  the  real  questioi 
“Should  property  interests  be  protected  from  the  action  of  a  popular  assembly,  hovs 
far  should  they  be  protected,  and  what  is  the  best  method  of  such  protection? 

A  distinguished  Law  School  professor,  political  leader  and  authoi 
writes : 


Your  letter  of  May  22nd  is  received.  I  have  never  taken  very  much  interest  in  th( 
question  whether  the  power  of  our  courts  to  declare  acts  which 

to  the  Constitution,  void,  is  or  is  not  a  power  which  is  unique  and  peculiar  to  th( 
tU  AmScas ’’  You  eAdently  have  addressed  the  letter  to  me  under  a  misappre 
hension  of  my  opinion.  I  have  always  believed  that  whatever 

nations  or  whatever  the  opinion  on  this  question,  of  those  who  drafted  the  Constitu 
tion  of  the  United  States  and  the  earlier  state  constitutions,  the  position  of 

in  Marbury  v.  Madison,  is  sound  and  indeed  vital  to  our  .Pf ConsS 
state  *  *  *  I  believe  that  there  is  no  answer  to  the  position  that  if  the  Constitu 

tion  savs  one  thing  and  the  legislature  says  another,  that  the  judges  must  follow  th 
Constitution  i  Oppose  that  you  address^  the  letter  to  me  because  I  am  m  favor  o 
what  has  been  miscalled  the  Recall 

I  believe  that  if  a  law  contrary  to  the  Constitution  is  desired  by  the  people  who  ha 

made  the  Constitution,  there  is  no  reason  why  they  should  ^ 

have  the  law  which  they  desire  and  to  that  extent  suspend  the  Constitution  whicJ 

they  themselves  have  adopted.  It  is  merely  a  method  of  pro  A 

Constitution.  I  do  not  suppose  that  you  or  any  of  your  ho  funda 

iudo-e  in  the  position  of  having  the  last  and  final  say  as  to  what  should  be  our  tunaa 
mental  law  Under  our  system  of  government,  whether  you  prefer  the  machinery  c 
formal  amendment  or  of  the  so  called  recall  of  judicial  decisions  on  constitutiona 
questions,  you  must,  unless  you  desire  to  establish  a  judocracy  for  a  democracy,  alio 

the  people  to  determine  their  fundamental  law.  ^  ^ 

I  am  much  interested  in  the  references  which  you  give  in  your  ®  P  .  : 

historical  question  at  issue,  that  is,  whether  the  f 

and  whether  Marshall  took  a  position  which  ^as.essentiaUy  new  It  appe^^^^ 
that  if  your  Committee  desire  to  come  to  a  conclusion  which  will  be 
S  corre^ct,  your  questions  should  not  be  so  framed  as  to|ive  the  recipient  the  idea  ths 

you  have  already  conclusively  made  up  your  mind. 
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The  distinguished  author  of  Majority  Rule  and  the  Judiciary  (by  William  L.  Ran- 
lom),  which  book  states  (pp.  28-9):  “Under  the  American  constitutional  system, 
he  most  important  issues  of  sovereign  powers  and  policies  are  permitted  to  depend 
>n  the  outcome  of  private  suits  between  individuals — issues  that  in  any  other  govem- 
nent  could  not  be  raised  in  any  court  at  all,”  writes: 

On  my  return  to  New  York  after  an  extended  absence  in  the  Canadian  woods,  I 
ind  at  my  office  several  copies  of  your  circular  inquiry  in  behalf  of  a  Special  Com- 
aittee  of  the  New  York  State  Bar  Association  on  constitutional  topics,  of  which 
Ipecial  Committee  you  are  the  head.  I  do  not  know  of  anything  that  I  have  ever 
written  or  publicly  said  which  could  bring  me  within  the  purview  of  the  first  para- 
raph  of  your  circular  letter,  and  therefore  do  not  undertake  reply  thereto  or  comment 
hereon.  I  do  not  recall  that  I  have  ever  written  or  said  anything  predicated  upon 
ssumption  of  the  correctness  or  incorrectness  of  the  view  which  you  challenge.  I  am 
reatly  interested  in  the  collection  of  authorities  which  you  have  made  upon  the 
object,  and  am  obliged  to  you  for  sending  me  a  copy  of  your  circular  letter. 
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